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CONSTITUTIONAL COURT  
OF THE REPUBLIC OF INDONESIA

---------

REPORT

BY THE SECRETARY GENERAL OF THE CONSTITUTIONAL COURT

IN THE OPENING OF THE 1ST INTERNATIONAL EXPERT MEETING

CONSTITUTIONAL COURT OF THE REPUBLIC OF INDONESIA

Tangerang, September 20, 2019

Assalamualaikum warahmatullahi wabarakatuh.

Good morning.

Salam sejahtera untuk kita semua

Om swastiastu

Namo Buddhaya

· His Excellency Chief Justice of the Constitutional Court of the Republic of Indonesia, Justice 

Dr. Anwar Usman, S.H., M.H.

· His Excellency the Fourth Chief Justice of the Constitutional Court of the Republic of Indonesia, 

Dr. Hamdan Zoelva, S.H., M.H.

· His Excellency the 12th Chief Justice of the High Court of Australia, Robert French

· His Excellency Constitutional Justices of the Republic of Indonesia:

o Justice Dr. Wahiduddin Adams, S.H., M.A.

o Justice Dr. Suhartoyo, S.H., M.H.

o Justice Prof. Dr. Saldi Isra, S.H.

· The esteemed Speakers of the 1st International Expert Meeting:

o Her Excellency Ms. Indu Malhotra, Justice of the Supreme Court of India;

o Prof. Joseph Marco, Former Justice of the Constitutional Court of Bosnia-Herzegovina;

o Prof. Hennie Strydom, University of Johannesburg, South Africa;

o Prof. Surya Dhungel, Kathmandu University, Constitutional Legal Advisor to the 
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President of Nepal;

· The esteemed Facilitators of the 1st International Expert Meeting:

o Prof. Bertus De Villiers, Curtin University, Australia;

o Imogen Canavan, Max Planck Foundation, Germany;

· The esteemed Structural and Functional Officials of the Constitutional Court of the Republic 

of Indonesia;

· Observers and Participants of the Expert Meeting; and

· Ladies and Gentlemen.

His Excellency Chief Justice of the Constitutional Court, please allow me to deliver my 

Report in this opening ceremony.

First of all, let us offer praise and gratitude to the Almighty God who had bestowed 

upon us His blessings and grace so that we can attend the 1st International Expert Meeting this 

morning in good health.

His Excellency Chief Justice of the Constitutional Court and ladies and gentlemen,

On this occasion, I would like to report that the 1st International Expert Meeting 2019 will 

take place starting today, September 20th, 2019 until Saturday, September 21st, 2019. The idea 

of this International Expert Meeting came from the initiative of the Constitutional Court of the 

Republic of Indonesia to contribute constructive ideas on social issues related to the constitutional 

rights of citizens. Therefore, the theme of Expert Meeting is “The Role of the Judiciary to Promote 

Social Justice – The Protection of Socio-Economic rights”.

We specifically invited His Excellency Chief Justices, Justices, and esteemed Professors 

from various countries to express their opinions and perspectives, including those from Australia, 

South Africa, Bosnia-Herzegovina, India, Nepal, and Germany. So, let us give a warm welcome 

to the speakers from abroad with a round of applause.

His Excellency Chief Justice of the Constitutional Court, Speakers, and Expert Meeting 

Participants,

The Expert Meeting will be divided into eight sessions, each of which will present a 

speaker. In contrast to the design of the international conferences in general, this Expert Meeting 

will offer a longer duration to each speaker, which is sixty minutes. Each session consists of 

the presentation of the paper, a discussion between respondents and the speaker, and also a 

question-and-answer session for the observers from the Constitutional Court of the Republic of 

Indonesia. Such a design of judicial dialogue is intended so that the substance of the material can 
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be discussed and understood well.

There is an old saying, “Experience is a master teacher, even when it’s not our own.” 

Therefore, we expect that in the next two days in the Expert Meeting, best practices will be 

exchanged and all speakers, respondents, and observers will play an active role in making this 

Expert Meeting a discussion forum for intellectuals.

In addition, The papers written and presented by speakers at this Expert Meeting will be 

published in the Constitutional Review journal published by the Constitutional Court’s Center for 

Research and Case Analyst. The internationally reputable Constitutional Review Journal always 

features selected articles that have become academic references for judges and scholars from 

various parts of the world on legal and constitutional issues.

His Excellency Chief Justice of the Constitutional Court and ladies and gentlemen,

Before concluding this Report, I would like to thank the Justices of the Constitutional 

Court of Indonesia, especially Justice Prof. Dr. Saldi Isra for his ideas, support, and guidance in 

organizing this forum. Please give him a round of applause. Thank you Justice Saldi Isra.

I would also like to thank Prof. Bertus De Villiers, an academic from Curtin University, a 

Judge at the State Administrative Tribunal of Western Australia, who has provided assistance and 

opened an international network between the Constitutional Court of the Republic of Indonesia 

and Justices as well as Professors from various countries.

I would also like to express my utmost gratitude to His Excellency Chief Justice of the 

Constitutional Court of the Republic of Indonesia for taking the time to attend and open this 

event. Thank you all Expert Meeting participants in attendance and the Committee who have 

prepared this event very well.

This concludes my Report. I would like to invite His Excellency Chief Justice of the 

Constitutional Court of the Republic of Indonesia, Justice Dr. Anwar Usman, S.H., M.H. to deliver 

an official opening address for the 1st International Expert Meeting.

Thank you.

Assalamu’alaikum warahmatullahi wabarakaatuh.

May peace be upon us all.

Om shanti shanti shanti oom.

 

SECRETARY GENERAL,

M. GUNTUR HAMZAH
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MAHKAMAH KONSTITUSI 

REPUBLIK INDONESIA

----

SAMBUTAN PEMBUKAAN

KETUA MAHKAMAH KONSTITUSI,

PADA PERTEMUAN AHLI TINGKAT INTERNASIONAL DENGAN TEMA

PERAN LEMBAGA PERADILAN UNTUK MEMAJUKAN KEADILAN SOSIAL SERTA 

MELINDUNGI 

HAK EKONOMI DAN SOSIAL

Serpong, 20 September 2019

Assalamu‘alaikum wa rahmatullahi wa barakatuh,

Shalom, Oom swastiastu, Selamat pagi dan salam sejahtera bagi kita semua.

Yang saya hormati dan muliakan,

· Wakil Ketua Mahkamah Konstitusi dan seluruh Hakim Konstitusi RI;

· Ketua Mahkamah Konstitusi pertama (periode 2003 – 2008) Bapak Prof. Dr. Jimly 

Asshidiqie, S.H., dan Ketua Mahkamah Konstitusi ke empat (periode 2013 – 2015) 

Bapak Dr. Hamdan Zoelva, S.H., M.H.;

· Para narasumber dari negara sahabat:

1. Robert French, Mantan Ketua Pengadilan Tinggi Australia;

2. Prof. Hennie Strydom dari Universitas Johannesburg, Afrika Selatan;

3. YM. Indu Maholtra, Hakim Mahkamah Agung India;

4. Prof. Joseph Marko, Mantan Hakim Mahkamah Konstitusi Bosnia-Herzegovina;

5. Prof. Surya Dhungel dari Universitas Kathmandu/Penasihat Hukum Konstitusi 

untuk Presiden Nepal;

· Fasilitator dalam kegiatan ini:

1. Prof. Bertus De Villers (Universitas Curtin, Australia);

2. Imogen Canavan, dari Yayasan Max Planck, Jerman;

· Para peserta pertemuan ahli tingkat internasional dan hadirin undangan sekalian 

yang berbahagia.
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Puji dan syukur marilah senantiasa kita panjatkan ke hadirat Allah Subhanahu 

wa Ta’ala, Tuhan Yang Maha Kuasa, karena hanya atas berkat taufik dan hidayah-Nya, 

kita dapat menghadiri acara Pembukaan, pertemuan ahli tingkat Internasional yang akan 

membahas tentang “Peran Lembaga Peradilan Untuk Memajukan Keadilan Sosial 

Serta Melindungi Hak Ekonomi dan Sosial”, dalam keadaan sehat wal afiat.

Saudara/i hadirin yang saya muliakan,

Pertemuan ahli tingkat internasional ini adalah kegiatan pertama kali yang 

diselenggarakan oleh MK RI, meskipun kegiatan lain seperti simposium internasional dan 

berbagai pertemuan ilmiah internasional lainnya, juga pernah diselenggarakan oleh MK 

Indonesia sebelumnya. Pengemasan kegiatan pertemuan ahli tingkat Internasional ini, 

memiliki tujuan agar terdapat ruang yang cukup untuk berdialog secara lebih mendalam, 

oleh para ahli yang berpengalaman dibidangnya. Selain itu, diharapkan pula agar para 

ahli yang hadir, tidak hanya mengulas tema dari aspek teoritik semata, melainkan juga 

dapat berbagi pengalamannya masing-masing.

Tema tentang keadilan sosial dan perlindungan hak ekonomi, selalu menarik untuk 

dibahas. Karena dalam konsep ilmu negara, salah satu tujuan dibentuknya suatu negara 

adalah memberikan perlindungan hak ekonomi dan memberikan keadilan sosial bagi 

seluruh warga negaranya, agar tercipta negara yang sejahtera. Dalam konteks hukum 

internasional, perlindungan hak ekonomi merupakan bagian dari Konvensi Internasional 

tentang Hak Ekonomi, Sosial dan Budaya. Dahulu, banyak orang berkesimpulan bahwa, 

memberikan perlindungan hak ekonomi dan keadilan sosial, merupakan tanggung 

jawab pemerintah semata. Namun saat ini, pemikiran tentang hal tersebut telah berubah. 

Perlindungan hak ekonomi, tidak lagi menjadi tanggung jawab pemerintah semata, 

melainkan juga menjadi tanggung jawab lembaga peradilan.

Banyak ahli saat ini telah memahami bahwa, sinergitas antara lembaga eksekutif 

dan lembaga peradilan, haruslah sejalan dalam rangka memberikan perlindungan 

hak ekonomi dan keadilan sosial bagi warga negaranya. Karena jika hal tersebut tidak 

dilakukan, maka tujuan untuk memberikan perlindungan hak ekonomi, tak akan mungkin 

dapat terwujud. Mengingat pentingnya peran lembaga peradilan itulah, pada pertemuan 

G20 di Buenos Aires tahun lalu (2018), diawali dengan pertemuan J20 (Judiciary Meeting) 

yang diwakili oleh Ketua lembaga peradilan dari masing-masing negara anggota G20.

Di Indonesia sendiri, dalam rangka menyelaraskan peran hukum dan tujuan 

pemerintah untuk mewujudkan pembangunan, guna mewujudkan keadilan sosial dan 

meningkatkan perekonomian masyarakat, telah dimulai oleh ahli hukum Indonesia 

terdahulu, yaitu Prof. Mochtar Kusumaatmaja, yang juga perumus zona ekonomi ekslusif 

yang hingga kini menjadi acuan dalam hukum Internasional tentang batas laut. Dalam 

teorinya yang dikenal dengan, teori Hukum Pembangunan, beliau mengatakan, “hukum 
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dalam arti kaidah atau peraturan hukum memang bisa berfungsi sebagai alat (pengatur) 

atau sarana pembangunan dalam arti penyalur arah kegiatan manusia ke arah yang 

dikehendaki oleh pembangunan dan pembaharuan”.

Namun di dalam perlindungan hak ekonomi dan keadilan sosial bagi warga negara, 

terdapat kelemahan yang melekat kepadanya, yaitu sifatnya yang tidak memaksa atau 

tidak berlaku secara serta merta. Berbeda halnya dengan hak sipil dan politik yang dapat 

berlaku segera, hak ekonomi dapat ditunda pemenuhannya sesuai dengan situasi dan 

kemampuan masing-masing negara. Disinilah letak kelemahan perlindungan hak ekonomi 

yang mungkin bisa menjadi salah satu pembahasan di dalam pertemuan ahli kali ini. Jika 

memang negara, dalam hal ini pemerintah belum mampu memberikan perlindungan 

secara optimal terhadap hak ekonomi warga negara, setidaknya ada ukuran-ukuran yang 

dapat dijadikan acuan atau standar, agar pemerintah memiliki peta jalan untuk mencapai 

perlindungan hak ekonomi dan keadilan sosial yang hendak dituju. Jika ada acuan-acuan 

yang telah pasti atau standar, hal tersebut juga dapat dijadikan ukuran oleh lembaga 

peradilan, manakala terdapat perkara mengenai hal tersebut.

Isu tentang keadilan sosial dan perlindungan hak ekonomi bagi warga negara, 

memang bukanlah isu yang mudah untuk dipecahkan. Bahkan, tidak terkecuali bagi 

negara maju sekalipun. Mungkin sebagian kita masih mengingat tentang isu jaminan 

kesehatan masyarakat di Amerika pada era Obama, yang dikenal dengan istilah Obama 

care (Obama peduli). Jaminan kesehatan, merupakan turunan dari isu keadilan sosial. 

Dalam konteks ini, negara memiliki kewajiban, sesuai kemampuannya, untuk memberikan 

perlindungan atas jaminan kesehatan masyarakat. 

Isu tentang Obama care sempat mengemuka dan menjadi polemik. Karena jaminan 

kesehatan menelan biaya negara yang tidak sedikit. Jika jaminan kesehatan masyarakat 

dipenuhi seluruhnya oleh negara, mungkin saja negara tersebut tidak memiliki dana 

yang cukup untuk memenuhinya. Namun jika negara tidak memenuhinya sama sekali, 

maka negara dapat dianggap abai dan melanggar hak konstitusional warga negara. 

Disinilah dilematisnya penegakkan keadilan sosial dan perlindungan hak ekonomi bagi 

warga negara. Contoh jaminan hak kesehatan masyarakat, baru sekedar satu contoh 

dari turunan keadilan sosial dan perlindungan hak ekonomi warga negara. Masih banyak 

contoh lainnya yang bisa dibahas di dalam pertemuan ini.

Satu contoh lain misalnya, dalam hal perlindungan terhadap hak atas kepemilikan 

lahan, baik bagi individu maupun hak kepemilikan lahan yang bersifat komunal (hak 

masyarakat hukum adat). Isu tentang hal ini juga menjadi isu yang direspon secara 

beragam oleh setiap negara. Pada satu sisi, negara memiliki kewajiban untuk memberikan 

perlindungan atas hak kepemilikan pribadi dan komunal, namun pada sisi lain, jika terdapat 

kepentingan publik di atas hak kepemilikan individu dan komunal tersebut. Dalam hal 

terjadinya konflik kepentingan, antara kepentingan individu dan komunal terhadap 

suatu lahan, yang berbenturan dengan kepentingan publik atau kebijakan negara, 
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bagaimanakah pemerintah dan lembaga peradilan harus menyikapinya. Landasan apa 

yang dapat dijadikan acuan atau tolok ukur untuk menyelesaikan hal tersebut.

Meski persoalan terhadap hak atas kepemilikan ini, umumnya terjadi antara 

pemerintah dengan masyarakatnya, namun bisa pula terjadi antara pemerintah dengan 

pemerintah, bahkan bisa pula terjadi antara pemerintah atau pemilik lahan (baik individu 

atau komunal) dengan perusahaan multi-nasional. Berbagai pengalaman yang terjadi 

di berbagai negara, tentang adanya penyerobotan lahan dan eksploitasi lahan oleh 

perusahaan multi-nasional, telah memberi pelajaran kepada kita bahwa, hak individu 

dan komunal kerap dikalahkan oleh korporasi besar. Oleh karena itu, menjadi penting 

bagi kita di dalam pertemuan ini, untuk membahas dengan rinci, baik secara teoritik 

maupun berdasarkan pengalaman yang ada, agar perlindungan terhadap hak ekonomi 

dan keadilan sosial dapat semakin diperkuat. 

Saudara/i hadirin yang saya hormati,

Kita semua mengetahui dan memahami, bahwa secara umum, konstitusi di 

seluruh negara di dunia, memiliki tujuan dan cita-cita yang mulia, yaitu untuk memberikan 

perlindungan hak asasi manusia bagi setiap warga negaranya, dan bertujuan untuk 

memberikan kepastian hukum, serta menyejahterakan masyarakatnya. Namun pada sisi 

lain, kita memamahi pula, bahwa norma-norma yang terkandung di dalam konstitusi, 

adalah norma-norma yang bersifat abstrak.

Manifestasi norma-norma konstitusi, diwujudkan dalam kebijakan-kebijakan yang 

dikeluarkan oleh pemerintah, atau dapat pula melalui putusan lembaga peradilan. Oleh 

karena itu, di dalam forum pertemuan inilah diharapkan, dapat dilakukan pembahasan 

yang komprehensif dan mendalam, bagaimana cara yang dapat ditempuh oleh lembaga 

peradilan, untuk memajukan keadilan sosial dan memberikan perlindungan terhadap 

hak ekonomi bagi masyarakat.  

Akhirnya, dengan mengucapkan Bismillahirahmanirahim, kegiatan pertemuan ahli 

tingkat Internasional tentang “Peran Lembaga Peradilan Untuk Memajukan Keadilan 

Sosial Serta Melindungi Hak Ekonomi dan Sosial”, secara resmi saya nyatakan dibuka.

Sekian dan terima kasih dan mohon maaf atas segala kekurangannya.

Billahi Taufik wal Hidayah. 

Wassalamu ‘alaikum Warahmatullahi Wabarakatuh,

Shalom, Oom swastiastu, Selamat pagi dan salam sejahtera bagi kita semua.



SUMMARY OF DISCUSSION
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ESSENTIAL OBSERVATIONS ARISING FROM 1ST EXPERT DIALOGUE 

ON THE ROLE OF THE JUDICIARY TO PROMOTE SOCIO-ECONOMIC JUSTICE

Bertus de Villiers

Adjunct Professor Law School, Curtin University

Facilitator

21 September 2019

1. The Constitutional Court of Indonesia has handed down far-reaching judgments of 
international relevance to promote social justice by giving effect to socio-economic 
rights. Relatively little is known in international comparative law about the Indonesian 
experiences, but the manner in which socio-economic rights have been used to 
investigate the fairness and reasonableness of legislation and policies, is creative 
and must be encouraged.

2. The judiciary, as one of the three arms of government, in a society characterised by 
inequality, cannot be neutral when it comes to bringing greater equity and equality 
to society. The functions of the courts are prescribed by the constitution and are 
limited, but within those limitations the judiciary can contribute to socio-economic 
transformation for the common good. This is consistent with ongoing developments 
in international and comparative constitutional law. The role of the Indonesian 
Constitutional Court is informed by the constitutional principles such as religious 
diversity; humanity; a united Indonesia; and social justice, and the interpretation 
of fundamental rights takes place against the backdrop of those fundamental 
constitutional values.

3. The experiences of Indonesia, India, South Africa and Nepal highlight that the 
successful functioning of institutions depend on the quality of the persons serving 
in those bodies. For example, in the first few years after the enactment of the 
constitution of India the Directive Principles of State Policy had little practical effect, 
but then due to the leadership of the Supreme Court the same Principles became 
the basis of a “social revolution” (Justice Malhotra) whereby the meaning and effect 
of fundamental rights are given effect by reference to the directive principles. In 
contrast, the directive principles in the constitutions of Ireland and Austria have not 
had practical effect and continue to be basically dormant.   

4. The recognition of social and economic rights may impact on the doctrine of 
separation of powers, since courts influence policies; issue directives; and set 
priorities for the legislature and executive in a manner not previously seen. These 
developments challenge the traditional theory of the separation of powers. The 
traditional, western-based view of separation of powers, may have to be revisited 
in light of the importance placed by countries such as India, Nepal, South Africa 
and Indonesia on the role of the judiciary to address socio-economic issues and to 
oblige governments to act in response to societal demands. 
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5. The protection of social and economic rights do not elevate the courts to become 
quasi-legislators. Courts remain dispute resolution entities and only deal with 
disputes or declarations that are brought to them. Courts can therefore not act pro-
actively as a legislature by self-initiating policies or directives. The effect of socio-
economic type judgements of the courts are often of a programmatic and gradual 
nature with time being given to implement it or to develop appropriate policies. The 
enforcement of these directives are not necessary found in contempt proceedings, 
but rather in the respect by government for the rule of law, constitutionalism and 
public support for the judiciary. 

6. The nature of relief granted pursuant to social and economic rights often differ 
from the relief granted pursuant to civil and political rights. Whereas in the case 
of civil and political rights the individual is usually the beneficiary of the relief and 
the effect is immediate, in the case of social and economic rights the outcome is 
often directed at a policy programme; a road map for government; benchmarks to 
be achieved; a budget to be allocated; or a period of time to enact legislation and 
implement policies. The social economic rights are therefore more of a progressive 
nature with realisation of the right being achieved over a period of time.

7. A relevant question is whether a court should adopt a philosophy to guide it in its 
adjudication of social and economic disputes. The South African constitutional 
court, for example, describes itself as a “transformative” court; the Indonesian 
constitutional courts functions within the 5 constitutional principles; the Indian 
Supreme Court sees itself as an agent for socio-economic change; whereas the 
Australian High Court is regarded as a black letter-law court which acts within very 
narrow confines of parliamentary sovereignty. The risk is, of course, that the more 
activist a court is, the greater the likelihood of political interference in the court and 
that the court becomes criticised for being too political. On the other hand, a judicial 
system cannot remain idle when the basic principles of equality and fairness of the 
constitutional system are not adhered to by the legislature and executive.  

8. The question can be asked whether the apparent increase in the trend in relief sought 
from courts for what are essentially socio-economic policy issues, is an indication 
that people are losing their confidence in parliament and the executive to address 
real socio-economic issues?  Anecdotally there is also evidence of parliaments 
on purpose not acting on certain issues in order to allow the courts to take the 
lead.  Ideally, parliament should be responsive to public needs and demands and 
parliament ought to respond to public inputs. The legitimacy of institutions such 
as parliament and executive may be in some instances be on the decline and 
hence people are turning to the courts to be heard. The concerns about corruption 
in legislative and executive institutions in young democracies are often high, and 
hence individuals may perceive the courts as the honest brokers of policy issues 
rather than parliament or the executive.

9. A balance is to be struck between judicial restraint and judiciary-developed rights. 
This is not simple and it depends on the circumstances of each nation. There is no 
abstract rule to lay down when a court should or should not engage in a particular 
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relief sought. Ultimately courts ought to act with restraint so as not to usurp the 
responsibilities of parliament and the executive. Three important considerations 
must weigh in the mind of the judiciary prior to declaring judicially-developed 
rights, namely the risk for the court to become highly politicised; the risk that other 
organs of government fail or refuse to give effect to judgements of the court and 
thereby eroding the credibility and legitimacy of the courts; and the risk of organs of 
government encroaching on each others’ constitutional mandate.

10. The process by which the Supreme Court of India issues directives to governments 
based on the directive principles merits further consideration. The court by way of 
sub-committees invites evidence and submissions in regard to practical, financial 
and other implications of the relief sought before a directive to a government is 
issued. This means on the one hand that the court takes into consideration relevant 
information but on the other hand it does bring the court very close to performing 
an executive function. 

11. Access to justice is essential for the protection of the rule of law. The ability for 
individuals and public interest litigators to commence a proceeding must be simple, 
provided of course that some mechanism is in place to prevent an abuse of the 
process or frivolous claims.  

12. Indonesia has through the Constitutional Court had fascinating experience in the 
application of socio-economic rights to practical situations.  The socio-economic 
rights are used to investigate the reasonableness and appropriateness of 
government policies and legislation. Some areas in which effect had been given to 
socio-economic rights in Indonesia are –

a. Land ownership
b. Health care
c. Clean environment
d. Ownership and use of natural resources
e. Child marriage 

13. Whereas case law from western European nations in the fields of civil and political 
rights have for many years informed international jurisprudence, the situation with 
socio-economic rights seems to be in the reverse. Young and emerging constitutions 
such as those of Indonesia, South Africa and India contribute to international 
jurisprudence in the fields of socio-economic rights and diversity. It is in these where 
traditional civil and political rights are being given new meaning with reference to 
socio-economic objectives. For example, the right to life has been expanded to 
include the environment; minimum wage; security of housing; and regulation of use 
of natural resources.

14. Finally, the successful functioning of the courts depends on a free and open political 
system. The courts must exercise its powers to build and enhance the other two 
arms of government. An affective, democratic system of government can only exist 
if all three arms of government function effectively. The principles of representative 
democracy; accountability and responsible government are essential to ensure an 
atmosphere within which the rule of law can be applied. 
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PRINSIP DASAR PENYELENGGARAN NEGARA

Tujuan dan dasar negara
Indonesia:
• melindungi segenap bangsa
Indonesia dan seluruh tumpah
darah Indonesia

• memajukan kesejahteraan umum
• mencerdaskan kehidupan bangsa
• mewujudkan ketertiban dunia

[Alinea Keempat, Pembukaan UUD 1945] 3

Konsep yang terkandung dalam Pancasila:
¢ Konsep Religiusitas
¢ Konsep Humanitas
¢ Konsep Nasionalitas
¢ Konsep Soverinitas
¢ Konsep Sosialitas

Prinsip yang terdapat dalam Pancasila:
¢ Prinsip Ketuhanan Yang Maha Esa
¢ Prinsip Kemanusiaan yang adil dan Beradab
¢ Prinsip Persatuan Indonesia
¢ Prinsip Kerakyatan yang dipimpin oleh

Hikmat Kebijaksanaan Dalam
Permusyawaratan/ Perwakilan

¢ Prinsip Keadilan Sosial Bagi Seluruh Rakyat
Indonesia

PANCASILA SEBAGAI LANDASAN FILOSOFIS

4
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HAK EKOSOB DALAM PUTUSAN MAHKAMAH KONSTITUSI

¢ Pengujian kata “negara” dalam Pasal 1 angka 6 UU No. 41/1999
tentang Kehutanan. “Hutan adat adalah hutan negara yang berada
dalam wilayah masyarakat hukum adat.”

¢ Pemohon adalah Aliansi Masyarakat Adat Nusantara, Kesatuan
Masyarakat Hukum Adat Kenegerian Kuntu, Kesatuan Masyarakat
Hukum Adat Kasepuhan Cisitu.

¢ Pertimbangan MK antara lain, “…harus ada pembedaan perlakuan
terhadap hutan negara dan hutan adat, sehingga dibutuhkan
pengaturan hubungan antara hak menguasai negara dengan
hutan negara, dan hak menguasai negara terhadap hutan adat.

¢ Terhadap hutan negara, negara mempunyai wewenang penuh
untuk mengatur peruntukan, pemanfaatan, dan hubungan-
hubungan hukum yang terjadi di wilayah hutan negara.

¢ Terhadap hutan adat, wewenang negara dibatasi sejauh mana isi
wewenang yang tercakup dalam hutan adat. Hutan adat ini berada
dalam cakupan hak ulayat dalam satu kesatuan wilayah
(ketunggalan wilayah) masyarakat hukum adat.

¢ Para warga masyarakat hukum adat mempunyai hak membuka
hutan ulayatnya untuk dikuasai dan diusahakan tanahnya bagi
pemenuhan kebutuhan pribadi dan keluarganya.”

[Putusan No.35/PUU-X/2012]
6

“Hak Masyarakat Hukum Adat 
Atas Hutan Adat ”

HAK-HAK EKOSOB DALAM UUD 1945
¢ Pendidikan
¢ Kesehatan
¢ Jaminan sosial
¢ Pekerjaan layak
¢ Perumahan
¢ Air/kekayaan alam
¢ Keamanan
¢ Lingkungan yang sehat
¢ Tempat tinggal/papan
¢ Pangan
¢ Sandang
¢ Pelestarian seni budaya

[Pasal 28A-Pasal 33 UUD 1945]
5



The 1
st 

International Expert Meeting (IEM)PROCEEDING

25

PUTUSAN MAHKAMAH KONSTITUSI..(2)
¢ Pengujian Pasal 1 angka 18, Pasal 16, Pasal 17, Pasal 18, Pasal 19,

Pasal 20, Pasal 21, Pasal 22, Pasal 23 ayat (4) dan ayat (5), Pasal 50,
Pasal 51, Pasal 60 ayat (1), Pasal 71 serta Pasal 75 UU No. 27/2007
tentang UU No.27/2007 tentang Pengelolaan Wilayah Pesisir dan
Pulau-Pulau Kecil.

¢ Pemohon antara lain, Koalisi Rakyat untuk Keadilan Perikanan,
Indonesian Human Right Committe for Social Justice, Pusat Kajian
Pembangunan Kelautan dan Peradaban Maritim, Konsorsium
Pembaruan Agraria.

¢ Pertimbangan MK, “..Pemberian Hak Pengusahaan Perairan Pesisir
melanggar prinsip demokrasi ekonomi karena akan mengakibatkan
wilayah perairan pesisir dan pulau-pulau kecil menjadi wilayah yang
dikuasai oleh pemilik modal besar.

¢ Sebaliknya, bagi masyarakat nelayan tradisional yang sebagian besar
berdiam di wilayah pesisir dan pulau-pulau kecil dan menggantungkan
hidup dan kehidupannya pada sumber daya pesisir akan tersingkir.
Dalam kondisi yang demikian, negara telah lalai menyelenggarakan
tanggung jawabnya untuk melaksanakan perekonomian nasional yang
memberikan perlindungan dan keadilan kepada rakyat.

¢ Pemberian Hak Pengusahaan Perairan Pesisir akan melanggar prinsip
keadilan sosial bagi seluruh rakyat Indonesia sebagaimana dimaksud
dalam alinea keempat Pembukaan UUD 1945.”

[Putusan No.3/PUU-VIII/2010]
7

“Hak Pengelolaan Pengisir dan Pulau-
pulau Kecil Oleh Nelayan Tradisional”

PUTUSAN MAHKAMAH KONSTITUSI..(3)
¢ Pemohon diantaranya, PP Muhammadiyah, Al Jami’yatul Washliyah,

Solidaritas Juru Parkir, Pedagang Kaki Lima, Pengusaha, dan Karyawan,
Drs. H. Amidhan Marwan Batubara Adhyaksa Dault.

¢ Pengujian Pasal Pasal 7, Pasal 8, Pasal 9, Pasal 26, Pasal 38, Pasal 40,
Pasal 45, Pasal 46, Pasal 47, dan Pasal 49 UU No. 7/2004 tentang Sumber
Daya Air.

¢ Pertimbangan MK, “…Sebagai unsur yang menguasai hajat hidup orang
banyak, air sesuai Pasal 33 ayat (2) dan ayat 3 UUD 1945 haruslah dikuasi
negara. Sehingga dalam pengusahaan air harus ada pembatasan ketat
sebagai upaya menjaga kelestarian dan ketersediaan air bagi kehidupan.

¢ Konsep “pembatasan dalam pengelolaan air” :
1. tidak boleh menggangu dan meniadakan hak rakyat;
2. negara harus memenuhi hak rakyat atas air sebagai salah satu hak asasi

manusia (Pasal 28 ayat 4 UUD 1945) harus menjadi tanggung jawab
pemerintah;

3. pengelolaan air pun harus mengingat kelestarian lingkungan
4. sebagai cabang produksi yang penting dan menguasai hajat hidup orang

banyak menurut Pasal 33 ayat (2) UUD 1945 harus dalam pengawasan
dan pengendalian

5. hak pengelolaan air mutlak milik negara, maka priotas utama yang
diberikan pengusahaan air adalah BUMN.

Apabila semua pembatasan tersebut terpenuhi dan masih ada ketersediaan
air, pemerintah masih dimungkinkan memberi izin pada swasta untuk
melakukan pengusahaan atas air dengan syarat-syarat tertentu.”

[Putusan No. 85/PUU-XI/2013]
8

“Hak Pengelolaan Air Oleh Negara”
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PUTUSAN MAHKAMAH KONSTITUSI..(5)
¢ Pemohon H. Hamdani Prayogo (Tukang Gigi)

¢ Pengujian Pasal 73 ayat (2) UU No.29/2004 tentang Praktik
Kedokteran.

¢ Pertimbangan MK, “Keberadaan tukang gigi dapat menjadi
alternatif bagi masyarakat untuk mendapatkan pelayanan
kesehatan gigi yang terjangkau. Hal ini didasarkan pemikiran
hingga saat ini pemerintah belum dapat menyediakan pelayanan
gigi yang terjangkau bagi seluruh masyarakat.

¢ Penyimpangan maupun pelanggaran yang dilakukan tukang gigi
ataupun juga karena terbatasnya kemampuan yang dimiliki tukang
gigi dapat diselesaikan melalui pembinaan, perizinan, dan
pengawasan.

¢ Profesi tukang gigi dapat dimasukkan dalam satu jenis pelayanan
kesehatan tradisional Indonesia yang harus dilindungi negara
dalam suatu peraturan tersendiri.”

¢ Pasal 73 ayat (2) UU 29/2004 bertentangan dengan UUD 1945
secara bersyarat jika larangan dalam pasal tersebut diberlakukan
terhadap tukang gigi yang telah memiliki izin dari Pemerintah.”

[Putusan No. 40/PUU-X/2012]
10

“Hak Profesi Tukang Gigi”

PUTUSAN MAHKAMAH KONSTITUSI..(4)
¢ Pemohon Didik Suprijadi bertindak atas nama LSM Aliansi

Petugas Pembaca Meter Listrik Indonesia ((AP2ML),

¢ Pengujian Frasa “perjanjian kerja waktu tertentu” dalam Pasal 65
ayat (7) dan frasa “perjanjian kerja untuk waktu tertentu” dalam
Pasal 66 ayat (2) huruf b UU No.13/2003 tentang
Ketenagakerjaan

¢ Pertimbangan MK, “..Pekerjaan yang memiliki obyek tetap, tidak
bisa lagi dikerjakan lewat mekanisme kontrak atau outsourcing.

¢ Pekerja yang bekerja di perusahaan pemberi kerja melalui
perusahaan outsourcing, baik dengan Perjanjian Kerja Waktu
Tidak Tertentu (PKWTT) maupun Perjanjian Kerja Waktu Tidak
Tertentu (PKWT) berhak mendapatkan upah dan kesejahteraan
yang sama seperti pekerja yang bekerja pada perusahaan
pemberi kerja yang tidak melalui perusahaan outsourcing.

¢ Pekerja yang bekerja pada perusahaan outsourcing diberi
kedudukan hukum untuk mengajukan gugatan terkait dengan
perselisihan yang timbul, ketika diberhentikan dengan alasan
pergantian perusahaan pemberi jasa pekerja.

¢ Perusahaan pemberi kerja harus mengatur agar pekerja
outsourcing menerima fair benefits and welfare tanpa
didiskriminasikan dengan pekerja pada perusahaan pemberi
kerja.”

[Putusan No. 27/PUU-IX/2011]

9

“Hak Pekerja Outsourcing”
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PUTUSAN MAHKAMAH KONSTITUSI ..(6)
¢ Pemohon antara lain, Yura Pratama Yudistira, Fadiloes Bahar,
Lodewijk F. Paat, Yayasan Sarjana Wiyata Tamansiswa, Sentra
Advokasi Untuk Hak Pendidikan Rakyat, Pusat Kajian Belajar
Masyarakat (PKBM) ”Qaryah Thayyibah”.

¢ Pengujian Pasal Pasal 6 ayat (2), Pasal 12 ayat (1) huruf c, Pasal 53
ayat (1), Penjelasan Pasal 53 ayat (1) UU No.20/2003 tentang Sistem
Pendidikan Nasional dan Undang-Undang Nomor 9/2009 tentang
Badan Hukum Pendidikan.

¢ Pertimbangan MK, diantaranya adalah, “UU BHP menjadikan Badan
Hukum Pendidikan Pemerintah (BHPP) dan Badan Hukum
Pendidikan Pemerintah Daerah (BHPPD) sebagai penentu
keberhasilan pendidikan. Hal itu mengakibatkan tidak ada
jaminan tidak tercapainya tujuan pendidikan nasional sekaligus
menimbulkan ketidakpastian hukum.

¢ UU BHP menjadikan pendidikan nasional diserahkan sepenuhnya
kepada mekanisme pasar tanpa ada perlindungan sama sekali.

¢ Prinsip nirlaba dalam pengelolaan pendidikan tidak hanya dapat
diterapkan di dalam BHP, tetapi dapat diterapkan pula dalam bentuk-
bentuk badan hukum penyelenggara pendidikan yang lain.”

[Putusan No.11-14-21-126-136/PUU-VII/2009]

11

“Hak  Atas Pendidikan Tinggi”

PUTUSAN MAHKAMAH KONSTITUSI ..(7)

¢ Pemohon antara lain, Indonesian Human Rights Committee
For Social Justice, Farmer Initiatives for Ecological
Livelihoods and Democracy, Aliansi Petani Indonesia.

¢ Pengujian Frasa “perorangan” dalam Pasal 9 ayat (3),
Pasal 12 ayat (1) UU No. 12/1992 tentang Sistem Budidaya
Tanaman

¢ Pertimbangan MK, “Mengakui hak perorangan petani kecil
untuk pemuliaan tanaman tanpa harus meminta izin.

¢ Varietas hasil pemuliaan yang dilakukan oleh perorangan
petani kecil dalam negeri untuk komunitas sendiri, tidak
diharuskan adanya pelepasan oleh pemerintah.

¢ Mencabut larangan khusus bagi anggota masyarakat hukum
adat yang sah untuk mengerjakan, menggunakan,
menduduki, dan/atau menguasai kawasan atau lahan usaha
perkebunan.” [Putusan No.138/2015]

[Putusan No. 99/PUU-X/2012 Jo. Putusan No. 138/PUU-
XIII/2015]

12

"Hak Petani Kecil Untuk 
Mengembangkan Varietas 

Tanpa Izin Menteri"
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PUTUSAN MAHKAMAH KONSTITUSI ..(8)
¢ Pemohon Machica binti H. Mochtar Ibrahim.

¢ Pengujian Pasal 43 ayat (1) UU No.1 Tahun 1974/ tentang Perkawinan. “Anak
yang dilahirkan di luar perkawinan hanya mempunyai hubungan perdata
dengan ibunya dan keluarga ibunya.”

¢ Pertimbangan MK, “Hukum harus memberi perlindungan dan kepastian hukum
yang adil terhadap status seorang anak yang dilahirkan dan hak-hak yang ada
padanya, termasuk terhadap anak yang dilahirkan meskipun keabsahan
perkawinannya masih dipersengketakan.

¢ Lahirnya seorang anak karena adanya hubungan seksual (coitus) antara
seorang wanita dan seorang pria, sehingga tidak adil jika hanya membebankan
hak-hak keperdataannya hanya kepada seorang wanita yang melahirkannya
dan membebaskan laki-laki tersebut dari tanggung jawabnya sebagai seorang
ayah dan bersamaan dengan itu hukum meniadakan hak-hak anak terhadap
lelaki tersebut sebagai ayahnya.

¢ Tujuan dari perlindungan anak untuk menjamin terpenuhinya hak-hak anak agar
dapat hidup, tumbuh, berkembang, berpartisipasi secara optimal sesuai dengan
harkat dan martabat kemanusiaan, serta mendapat perlindungan dari
kekerasan dan diskriminasi, demi terwujudnya anak Indonesia yang berkualitas,
berakhlak mulia dan sejahtera. Karena itu, Pasal 43 ayat (1) harus dibaca “Anak
yang dilahirkan di luar perkawinan mempunyai hubungan perdata dengan
ibunya dan keluarga ibunya serta dengan laki-laki sebagai ayahnya…dst.

[Putusan No.46 /PUU-VIII/2010]
13

“Hak Keperdataan Anak Di Luar Nikah”
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The Role of the Court in Developing Social and Economic Rights

International Expert Meeting

The Hon Robert S French AC

20 September, 2019, Jakarta

I. Introduction

The role of the courts in the development of the law in any nation depends upon 
a number of factors including:

1. The formal role of the courts under the national constitution.

2. The understanding of the role of the courts by the judges, the legislature and the 
executive branches of government, by the legal profession, legal academics and 
wider civil society.

3. Social, economic and political factors which are reflected in the cases that come 
before the court.

4. The existence of organisations, corporations or individuals who seek to use the 
courts to effect legal change.

In many countries there is a separation of powers between the judiciary on the one 
hand and the legislative and executive branches of government on the other. The courts 
are not ordinarily expected to decide the social or economic policy of the country. Social 
and economic policy is a matter for the legislature and the executive.

Even where there is a separation of powers, different countries accept different 
degrees of judicial involvement in deciding cases which raise social and economic 
questions. In some countries the courts are quite proactive in their decision-making on 
such matters. There is a risk however, that if a decision on a social or economic right is 
unpopular with government, the court may be accused of going beyond its function and 
engaging in the kind of law-making that is the function of the elected legislature. Even so 
courts may not be able to avoid social and economic questions particularly where social 
and economic rights are guaranteed in the national constitution.

Constitutional language is usually broadly expressed. This is particularly so where 
the constitution guarantees social and economic rights. Any court judging the validity of 
a law which is said to infringe a guaranteed social or economic right has to ask itself:
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• What is the approach the court takes in such a case?

• Does it take a strict approach that social or economic rights are legally 
enforceable and that any laws made by government must comply with them?

• Is it sufficient for the government to have taken reasonable steps to comply with 
the social or economic right even though the court thinks the government could 
have done better?

A related question will be: in the case of a challenged law, how does the court interpret 
the law? Does it interpret it in such a way that it complies with the constitution? How does 
it interpret the constitution itself in such a case?

It may help to refer to two different examples of national courts with different 
approaches to constitutional challenges — the Supreme Court of India and the High 
Court of Australia.

AI. The Supreme Court of India

The Supreme Court of India is the example of a proactive national court.1 It has 
demonstrated a readiness to accept public interest cases. It has empowered popular 
grassroots movements and non-government organisations to press the interests of the 
poorer classes before the courts.2 Important initiatives allowing social and economic rights 
arguments to be brought to the court have included a generous approach to standing. 
Individuals can seek remedies in the Court for decisions of government or government 
authorities which were said to have caused public injury or constituted a breach of public 
duty or of constitutional rights. Such remedies can be sought by individuals who are not 
themselves directly harmed by the decisions of which they complain. Access to the Court 
is not hampered by formal requirements. The Court sometimes acts on a letter or even 
a postcard from individuals including prisoners. The Court has sometimes appointed its 
own fact-finding and supervisory commissions to assist with the cases that are brought 
before it.3

The Supreme Court of India has been active in the promotion of social and 
economic rights but its activism comes out of the combination of historical and social 
factors including the existence of people and organisations in India who are keen to use 
the Court to promote those rights.

BI. The High Court of Australia

The High Court of Australia presents a very different picture. Australia has a different 
history and different societal conditions from those of India. It has a Constitution with little 
or nothing to say about civil and political rights or about social and economic rights. The 
full extent of the public interest jurisdiction exercised by the Indian courts would be seen 
by Australians, if exercised by an Australian judge, as an unwarranted interference with 
the executive government.

1 S Ruparelia, A Progressive Juristocracy? The Unexpected Social Activism of India’s Supreme Court, Kellog Institute Working 
Paper #391, (University of Notre Dame, February 2013). Ruparelia, above n 1.

2 
3 Ruparelia, above n 1, 15-16.
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In Australia the Constitution provides, in three separate chapters, for the legislative 
power, the executive power and the judicial power of the Commonwealth. The courts 
created by the Commonwealth, including the High Court, cannot be given non-judicial 
functions. The independence of the courts is protected. Parliament cannot make laws 
authorising the executive government to direct the courts on how to decide a particular 
case. Nor can the executive government direct the courts on how to decide a particular 
case.

The rules of law to be applied by Australian courts are to be found in the Constitution 
itself or in laws made by the Parliament. They may also be judge-made rules of the 
common law particularly in the areas of contract and civil wrongs and equity. Any court 
in Australia can hear a challenge to the constitutional validity of a Commonwealth or 
State law. If the challenge is sufficiently serious it may be transferred into the High Court 
directly. Challenges to the validity of the law may be brought directly in the High Court. If 
there are facts in dispute in the case, then the High Court may send the case to a lower 
court to hear the evidence and find the facts before it decides the constitutional question.

The Constitution of Australia does not include a Bill of Rights. From its beginnings, 
it created an economic union of the former Australian colonies which became the States 
of Australia. It provides a guarantee of free trade and movement between the States. 
It prohibits one State from discriminating against the residents of another. It prohibits 
discrimination between States in relation to Commonwealth taxes.

There is a provision in the Constitution relating to freedom of religion and also a 
provision that requires trial by jury where a person is prosecuted on indictment for an 
offence against Commonwealth law. There is a guaranteed right of judicial review of the 
decisions of Commonwealth officials. The authority to hear applications for such review 
is found in s 75(v) of the Constitution. Because it is in the Constitution it cannot be taken 
away by the Parliament. It allows the Court to quash the decision of any Commonwealth 
official, including a Minister, where the decision exceeds that person’s legal power. The 
High Court has also found, by implication, that the Supreme Courts of the States and 
Territories of Australia have a similar jurisdiction which cannot be taken away by State 
Parliament. Moreover, the State Parliaments cannot abolish the Supreme Courts of the 
States. This means that there is a constitutionally protected guarantee of the rule of law 
across Australia in the sense that there is no such thing as unlimited or unreviewable 
official power.

The High Court has drawn other implications from the text and structure of 
the Constitution. It has implied a freedom of communication on political matters. That 
freedom cannot be taken away or unreasonably burdened by laws made by any Australian 
Parliament.

IV. Judging the validity of a law in Australia

A challenge in the High Court to the validity of a law may arise in the following 
ways:

1. The challenger may argue that the law is beyond the constitutional power 
conferred on the Parliament; OR
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2. The challenger may argue that the law infringes a constitutional guarantee or 
prohibition.

The first task of the High Court in dealing with a challenge to the validity of a law will 
be to interpret the challenged law. It may be that there are two interpretations of the 
challenged law — one may make the law constitutionally invalid, the other may make it 
valid. Of course in interpreting the challenged statute the Court will also have regard to 
the meaning of the Constitution itself and how it applies to the challenged law.

There are sometimes value judgments to be made in deciding whether a 
constitutional power is exceeded or a constitutional guarantee or prohibition is infringed. 
A law may be challenged in Australia because it restricts a person’s freedom to speak 
on political matters. There is an implied constitutional freedom of communication on 
political matters. That freedom can only be restricted by law if the restriction is for a 
legitimate purpose and it is a reasonable and appropriate restriction consistent with 
Australia’s system of representative democracy. So an intelligence officer employed by 
the government may be restricted from disclosing official secrets. In such a case the 
Court would have little difficulty in deciding that the restriction is for a legitimate purpose 
and is reasonable and appropriate. In making that judgment, the Court may consider 
whether the law is disproportionate — namely, whether it is more heavy-handed than is 
necessary to serve its legitimate purpose.

V. Social and economic consequences of decisions

Sometimes decisions made by the courts and particularly the High Court can have 
important social and economic outcomes even though they are not dealing with a social 
or economic right. In 1992, the Court held that customary or traditional ownership of land 
and waters by Indigenous people in Australia could be recognised and protected by the 
common law. Because that affected a lot of vested interests, particularly mining and 
resource companies and the pastoral industry, there was a strong reaction. Ultimately, 
however, the decision was accepted and it was given effect by Commonwealth law. 
Decisions by the High Court on freedom of interstate trade within Australia, and non-
discrimination by one State against the residents of the other have been important in 
establishing and maintaining the economic union of Australia.

VI. Declaring or making a law

When a court has to interpret and apply a broadly worded language in a constitution 
or a statute there may be no single right answer. Broad language in a constitution or a 
statute always presents choices about what it means and how it applies to a particular 
set of facts. It may be that there is more than one correct choice. When broad evaluative 
language is used in a constitution or a statute, like the words ‘reasonable’ or ‘just’ or 
‘public interest’, making a decision about what those words mean or how they apply in 
a particular case can be a little like exercising a discretion. In such cases the court has 
to decide what the law means and how it applies to a particular set of facts. Where the 
law is capable of more than one reasonable meaning the court could have decided it 
differently. There may be no single right answer to the question.
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In making choices of interpretation and application of constitutional provisions the 
court can be said to be making the law in a limited sense. It is making the law in a sense 
that is well understood in the common law tradition of the United Kingdom and Australia 
and other similar jurisdictions.

In that kind of limited law-making, the court must exercise restraint. If the court 
interprets a constitutional provision or a statute simply because it wants to advance 
what it thinks is a desirable public policy outcome, the court may be accused of going 
beyond its legitimate functions and straying into the area of the legislature. Against that 
background, consideration can be given to the position of the Constitutional Court of 
Indonesia.

VII. The Constitution of the Republic of Indonesia — the institutions

Important elements of the written Constitution of the Republic of Indonesia 
include:

• Chapter III, which deals with the executive powers of the State.  It provides in Art

4(1) that the ‘President of the Republic of Indonesia shall hold the power of 
government in accordance with the Constitution.’ He or she is assisted by State

Ministers for which Chapter V provides.

• Chapter VII provides for the House of Representatives to exercise the power to 
make laws.

• Chapter IX provides the judicial power is to be carried out by a Supreme Court and 
its subordinate judicatory bodies and by a Constitutional Court. The authority of the 
Supreme Court is set out in Art 24A(1):

The Supreme Court shall have the authority to hear a trial at the 
highest level of cassation, to review ordinances and regulations 
made under any acts, and shall possess other authorities as 
provided by law.

• Article 24C(1) provides for the Constitutional Court:

The Constitutional Court shall possess the authority to try a case 
at final and binding and shall have the final power of decision in 
reviewing laws against the Constitution, determining disputes over 
the authorities of state institutions whose powers are given by this 
Constitution, deciding over the dissolution of a political party, and 
deciding over disputes on the results of a general election.

Under Art 24C the Constitutional Court also has authority to issue a decision over a 
petition concerning alleged violations of the Constitution by the President or Vice-
President.
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VIII. The law of the Constitutional Court

The law of the Constitutional Court sets out, in Art 1(3), the matters on which a 
petition may be submitted to the Court. Those are the matters set out in the provision of 
the Constitution which defines the authority of the Court.

Article 51 of the Law of the Constitutional Court sets out who may be a petitioner 
for review of a law against the Constitution. The petitioner shall be a party who claims that 
his or her constitutional right and/or competency is aggrieved by a prevailing law. That 
may be an Indonesian citizen, an entity of an ADAT law community, a public or private 
legal entity or a State institution.

The decisions of the Constitutional Court on standing have permitted citizens and 
non-government organisations to seek to protect a wide range of public interests.4

IX. The Constitution of the Republic of Indonesia — social and economic rights

Chapter XA deals with fundamental human rights. Those fundamental human 
rights cover civil and political rights and social and economic rights.

Among the social and economic rights are:

‘Demand-Side Constitutionalism: How Indonesian NGOs Set the Constitutional 
Court’s Agenda and Inform the Justices’, Centre for Indonesian Law, Islam and 
Society Policy Paper No 15.

Article 28D

(1) Every person shall have the rights of recognition, 
guarantees, protection and certainty before a just law, and 
of equal treatment before the law.

(2) Every person shall have the rights to work and to 
receive fair and proper recompense and treatment in 
employment.

(3) Every citizen shall have the right to obtain equal 
opportunities in government.

(4) Every person shall have the right to citizenship status.

…

Article 28H

(1) Every person shall have the rights to live in physical and 
spiritual prosperity, to have a home and to enjoy a good 
and healthy environment, and shall have the right to obtain 
medical care.

4 Simon Butt, The  Constitutional Court and Democracy in Indonesia  (Brill, 2015) 32; D J Nardi,
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…

(3) Every person shall have the right to social security in order 
to develop oneself fully as a dignified human being.

• Under Art 31, the Constitution provides that each citizen has the right to an education, 
each citizen is obliged to follow elementary education and the government has 
the duty to fund it. The State is required to give priority to the education budget by 
allocating it at least 20% of the States as well as of regional budgets to meet the 
requirements of implementing national education.

• Under Art 34 impoverished persons and abandoned children are to be taken care of 
by the State. The State is to develop a social security system for all which empowers 
the inadequate and underprivileged in society. The State has the responsibility to 
provide proper medical and public service facilities.

As can be seen there is a number of rights of citizens and obligations cast upon 
the

State which would fall within the category of social and economic rights and obligations. 
Those rights and obligations are expressed in broad constitutional language. It offers 
more than one choice in its interpretation and application in particular cases.

The position of the Constitutional Court and its authority under the Constitution 
enables it to determine whether State laws comply with the Constitution. It also has 
the function of deciding on the powers of State institutions for which the Constitution 
provides.

X. Approaches to constitutional challenges

Courts which have to decide the validity of laws said to infringe social or economic 
rights have a number of different approaches they can take. Three approaches which 
have been suggested are:

1. To treat the social and economic rights in the constitution as rights which can 
and must be enforced by the court. This is a strong form model of view. It carries 
risk with it where social and economic rights are concerned. It may be the case, 
for example, that although a particular social and economic right is provided for 
in the constitution, the government cannot afford to give it priority against other 
more pressing rights. The court as an institution may not be sufficiently informed to 
substitute its own judgment for that of the government. On the other hand a strong 
review approach in the enforcement of social or economic rights may bring about 
transformative change in society.

2. A less intrusive approach by the court is to restrict itself to inquiring whether the 
challenged law is a reasonable response by government to the constitutional 
requirement. That does not require the court to make a determination about 
whether the government is taking the best available approach. Nor does it require 
the court to decide whether there is a better way of doing things. This approach is 
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said to have been reflected in the Constitutional Court of South Africa in Republic 
of South Africa v Grootboon.5

3. An even less intrusive approach is to regard the social and economic rights as 
merely guiding or aspirational principles. If that approach is taken those rights may 
be applied when it comes to the interpretation of statutes but they are not directly 
enforceable.6

The Constitutional Court of Indonesia appears to take a fairly strong approach to the 
enforcement of social and economic rights, although in doing so it has had regard to the 
practical consequences of particular decisions. It appears that a significant contribution 
has been made by non-government organisations such as those who challenged the 
national budget for failure to meet the constitutional requirement to allocate 20% to 
education. Here, the role of the non-government organisations is of importance. They 
can bring together the resources and provide social and economic information to the 
court which an individual would not be able to assemble.

The Court will no doubt have to maintain a balance between intervention and 
restraint in this important area. It can be very easy for any court required to apply social 
and economic rights to be seen as a political institution rather than a judicial institution.

XI. Conclusion

As an Australian Judge my experience is defined by Australian constitutional and 
legal culture. The courts in Australia do not have to enforce social and economic rights 
because there is no provision for them in the Constitution. There is ample statute law 
which gives effect to social and economic measures. The courts are called upon from 
time to time to interpret and apply those statutes. Further, some decisions of the courts 
can have important social and economic effects even though they are not concerned 
with social and economic rights.

The courts in Australia and particularly the High Court do have to make decisions 
which involve important choices about the meaning of our Constitution. Those choices 
can have social and economic effects. The role of the Indonesian Court is being worked 
out in a different historical and constitutional setting. Each of us can learn from the other, 
but in the end each of us must find our own way.

5 (2000) 11 BCLR 1169 (cc).

6 Philippa Venning, ‘Determination of Economic, Social and Culture Rights by the Indonesian Constitutional Court’ (2008) 10 

Australian Journal of Asian Law 100.
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Abstract

This contribution commences with a brief overview of the origin of economic, social 
and cultural rights and their eventual codification in the 1966 International Covenant on 
Economic, Social and Cultural Rights. The main part then focuses, firstly, on the nature 
and scope of state obligations for the realization of Covenant rights and the enforcement 
mechanisms created under the Covenant and its Optional Protocol, and secondly, on 
the role of the UN Human Rights Council and the UN Security Council. In the conclusion 
three contemporary developments are highlighted which could open up new areas in 
which economic, social and cultural rights could find further application.
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1 Introduction

The concept of economic, social and cultural rights is, as an international human rights 
concern, most significantly linked to the 1966 International Covenant for the Protection 
of Economic, Social and Cultural Rights (ICESCR). By 2019, this Covenant had 170 states 
parties, an achievement that is just short of the 173 states parties to the 1966 International 
Covenant on Civil and Political Rights (ICCPR). These seminal Covenants, which together 
with the 1948 Universal Declaration of Human Rights, are commonly referred to as the 
International Bill of Rights, represent the different ideological approaches to the two 
categories of rights and in state obligations of implementation between economic, social 
and cultural rights on the one hand and civil and political rights on the other, a divide that 
was not part of the conceptualization of the Universal Declaration of Human Rights. 

However, legal developments at both the international and domestic levels in subsequent 
years have eroded the original arguments used to justify differences in state obligations, 
justiciability and implementation with respect to the two categories of rights.  In addition, 
socio-economic rights are no longer an unfamiliar topic in legal systems and evolving 
jurisprudence at the international, regional and domestic level has main-streamed this 
category of rights which are now also an integral part of the international community’s 
development agenda. In this context, and given the constraints of space and remit, this 
contribution will commence with a brief revisit of the origins of these rights and their 
eventual codification in the ICESCR. The main part of the contribution will then, firstly, 
focus on the nature and scope of the state obligations states parties assume under the 
Covenant and the role of the different enforcement mechanisms created by the Covenant 
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and its Optional Protocol, and secondly, on the roles of the Human Rights Council and the 
Security Council in the protection of economic, social and cultural rights. The conclusion 
covers some recent developments which may have further implications for the role of 
economic, social and cultural rights.

2 Brief historical overview

Since the international codification of economic, social and rights is primarily a post-
WWII development, this part will highlight a few key historical developments1 since 
the adoption of the UN Charter in 1945. While the Charter refers to human rights and 
fundamental freedoms in several places2, economic and social rights are not specifically 
mentioned. Instead they seem to be implied where the Charter speaks about the need 
to promote “higher standards of living, full employment, and conditions of economic 
and social progress and development” and to find solutions in respect of international 
economic, social, health and related problems”.3 Seemingly, the same is also implied 
where the Charter spells out the powers and functions of the Economic and Social 
Council (ECOSOC) by stating that the Council will be entitled to “make or initiate studies 
and reports with respect to international economic, social, cultural, educational, health 
and related matters”.4 In terms of the Charter, UN member states also pledge to take joint 
and separate action for the achievement of the above objectives.5

These ideals had links with the principles set out in the Atlantic Charter of 1941, a statement 
by the UK and US governments for the new post-war organization and which were 
subsequently endorsed by 26 allied countries in the Declaration of the United Nations 
of 1 January 1942. Of the four freedoms listed by President Franklin D Roosevelt in his 
famous State of the Union address on 9 January 1941, ‘freedom from want’6 foreshadowed 
the need for the development of economic conditions in the post-WWII international 
community of states that could respond to the social and economic needs of  citizens 
everywhere in the world.7

Perhaps one of the most important early developments in the codification of socio-
economic rights after the establishment of the United Nations is the adoption in 1948 of 
the Universal Declaration of Human Rights, which was ECOSOC’s first project, following 
its establishment in 1946, to bring into effect an international bill of rights.8 As Saul9 has 
pointed out, already during the drafting process for a Universal Declaration, disagreements 
were emerging between states on having a catalogue of social and economic rights. 
However, the controversy was not over having such rights enumerated in an international 
instrument, but over their implementation, enforcement, supervision and justiciability.

1 *Professor in Public International Law and Incumbent of the South African Research Chair in International Law, University 
of Johannesburg, South Africa.
 For a comprehensive account see B Saul (ed) The International Covenant on Economic, Social and Cultural Rights: Travaux Prépara-
toires 1948 – 1966 vol I (2016).
2  UN Charter, preamble, arts 1(2) and (3); 55.
3  UN Charter, art 55(a) and (b).
4  UN Charter, art 62(1).
5  UN Charter, art 56.
6  The others were freedom of speech, freedom of religion and freedom from fear.
7  Cf Saul op cit xcvi.
8  ECOSOC res 1/5, 16 February 1946.
9  Saul op cit xcix.
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Arguably, what tempered the divisions at the time was the 1944 American Law Institute’s 
Statement of Essential Human Rights which distilled a universal list of basic individual 
rights found in different countries and traditions. The commentary to the Statement 
pointed out that social and economic rights were already enshrined in the constitutions 
and other laws of a range of countries. This included the right to property (50 constitutions); 
education (40 constitutions); work (9 constitutions); conditions of work (18 constitutions); 
and housing (11 constitutions).10 To this one should add changing social conditions as a 
result of the effects of WWII, greater industrialization and political sentiments in favour 
of social democracies, either as part of a national tradition (Latin America) or as a remedy 
for totalitarianism (Europe).11

Given the ideological divisions between East and West after WWII, it is truly remarkable 
that when the 58 UN members at the time voted in the General Assembly12 for the adoption 
of the Universal Declaration there were only eight abstentions and no dissenting voice. 
To accommodate the diverse views of the Soviet Union and other socialist states, who 
favoured an interventionist role of the state for the realization of the social and economic 
rights in the Declaration, and their western counterparts, who opted for market forces, 
individual endeavours and voluntary methods, a compromise provision was needed on 
the issue of implementation. This took the form of article 22, which reads as follows: 

Everyone, as a member of society, has the right to social security and is entitled 
to realization, through national effort and international co-operation and in 
accordance with the organization and resources of each State, of the economic, 
social and cultural rights indispensable for his dignity and the free development of 
his personality. 

Perhaps what also facilitated consensus amongst the UN member states at the time 
was the fact that the Declaration was not intended as a binding document but was 
merely proclaimed by the General Assembly in the preamble as a “common standard of 
achievement for all peoples and all nations…”. This agreement on the ‘common standard of 
achievement’ also covers the following social, economic and cultural rights: the abolition 
of slavery and the slave trade in all their forms (article 4); the right to own property and not 
to be arbitrarily deprived of it (article 17); the right to social security (article 22); the right 
to work and to favourable conditions of work (article 23); the right to a standard of living 
adequate for an individual’s health and well-being (article 25); right to education (article 
26); and freedom of participation in cultural life (article 27). 

A peculiar aspect of article 22 is the mentioning of the right to social security since this 
provision is aimed at ensuring the implementation of the Declaration and not at the 
enumeration of specific economic and social rights. This is even more peculiar since 
the right to social security is regulated in article 25. According to commentators the 
explanation for the incorporation of the right to social security in article 22 had to do 
with the fact that it was meant to carry a broad and general meaning in that provision to 
denote the concept of social justice as the all-embracing idea behind the realization of all 
economic, social and cultural rights and to prevent a restricted, technical interpretation.13

10  Ibid ci.
11  Ibid cii.
12  General Assembly resolution 217A(III) of 10 December 1948.
13  R Uprimny “Article 22 and the role of economic, social and cultural rights in the realization of social justice” in C Ferstman 
et al (eds) Contemporary Human Rights Challenges: The Universal Declaration of Human Rights and its Continuing Relevance (2019) 173 
at 174, 175.
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The importance of the Universal Declaration as a point of reference for future 
developments in the codification of human rights standards and for transforming our 
understanding of human rights must not be underestimated. By providing for social, 
economic and cultural rights alongside civil and political rights at a time when the former 
category was often conceived as not worthy of recognition on a par with the latter 
category, it has laid the foundation for later formulations in numerous General Assembly 
and Security Council resolutions and other international law instruments re-affirming the 
indivisibility, interdependence and interrelatedness of all human rights. The Declaration 
also underlines the similarities between the two categories of rights by using the same 
language in describing the subject of the right (‘everyone is…’) and by implying that the 
implementation of these rights is not dissimilar to the implementation of civil and political 
rights as far as their urgency is concerned. For instance there is no provision subjecting 
any of the social and economic rights to ‘progressive realisation’ by the state.14

3 Treaty-Based and Other Select Mechanisms for The Protection of Economic, 
Social and Cultural Rights

3.1 The International Covenant on Economic, Social and Cultural Rights (ICESCR)

The 1966 ICESCR is the most comprehensive international instrument for the protection 
of economic, social and cultural rights. By virtue of articles 21 and 22, ECOSOC was 
mandated to report from time to time to the UN General Assembly on the measures taken 
and the progress made in achieving general observance of the rights in the Covenant 
and to bring to the attention of other organs of the UN any matters which may assist such 
organs in deciding on the measures to be taken that could contribute to the effective 
progressive implementation of the Covenant. In 1985, these functions were transferred to 
a newly established body, the Committee on Economic, Social and Cultural Rights.15 Yet 
another change in the enforcement capacity of the Covenant was effected in 2008 when 
the UN General Assembly adopted the Optional Protocol to the Covenant16 empowering 
the Committee to receive and consider communications by or on behalf of individuals or 
groups of individuals claiming to be victims of a violation of the rights in the Covenant, 
matters that will be dealt with below.17 By 2019, the Optional Protocol, which entered into 
force on 5 May 2013, had 24 ratifications.  

This section will focus on three substantive issues in the Covenant, namely the Covenant’s 
peculiar formulation in respect of the recognition of the rights18, the state obligations in 
respect of the realization of the rights, and the supervisory role of the Committee on 
Economic, Social and Cultural Rights.

3.1.1 The formulation of the rights

In contrast to the Universal Declaration on Human Rights and the ICCPR, the Covenant 
on ESCR does not formulate the rights provisions with the emphasis on the person as 
the bearer of the right (ex. Everyone has…) but commences each provision with: “The 

14  See also DM Chirwa “The Universal Declaration of Human Rights, economic, social and cultural rights and human rights 
discourse” in Ferstman et al op cit 183, 184.  
15  ECOSOC resolution 1985/17 (28 May 1985).
16  General Assembly resolution 63/117 (10 December 2008).
17  Ibid art 2.
18  The Covenant contains the following rights pertaining to: work (art 6); conditions of work (art 7); trade unions (art 8); social 
security (art 9); family (art 10); standard of living (art 11); physical and mental health (art 12); education (arts 13, 14); and cultural life (art 
15). 
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States Parties recognize the right of everyone…” or “undertake to”, for example. This is so, 
since unlike in the case of civil and political rights, which are predicated on the universal 
assumption that these rights restrain state intervention, the rights in the Covenant on 
ESCR emphasize their programmatic nature and their dependence on positive state 
action and resources.19 Furthermore, the realization of these rights is inextricably linked 
to the right to self-determination in article 1 of the ESCR Covenant which has an identical 
formulation with article 1 of the ICCPR. The Human Rights Committee, which is the 
supervisory body of the ICCPR, has commented that the right to self-determination is 
of particular importance because its realization is an essential condition for the effective 
guarantee and observance of the individual rights in the ICCPR.20 By the same token, it 
should fulfil the same function in the ICESCR. By virtue of the right to self-determination 
all peoples freely determine their political status and pursue their economic, social and 
cultural development and freely, and for their own ends, dispose of their natural wealth 
and resources. As a result, states parties to the Covenant are obligated to promote the 
realization of the right to self-determination and shall respect that right in conformity of 
the UN Charter.21

3.1.2 State party obligations

The above obligation in respect to self-determination is supplemented by the obligations 
in article 2 which apply to the full range of rights enumerated in the Covenant.  Article 2 
comprises three provisions, articulating the nature and extent of state party obligations for 
the realization of the Covenants substantive provisions. Firstly, it imposes on states parties 
the obligation to take steps22, to the maximum of their available resources “with a view 
to achieving progressively the full realization of the rights recognized in the Covenant by 
all appropriate means, including particularly the adoption of legislative measures”.23 The 
steps to be taken include procuring international assistance and cooperation, especially 
through economic and technical means, for achieving the objectives of the Covenant. 
Secondly, states parties undertake to guarantee the exercise of the rights in the Covenant 
without discrimination of any kind as to “race, colour, sex, language, religion, political 
or other opinion, national or social origin, property, birth or other status”.24 In the third 
instance, article 2 singles out developing countries by leaving it to their discretion the 
extent to which they would guarantee the Covenant’s economic rights to non-nationals 
with due regard to human rights and their national economy.25

Of particular importance in understanding the nature and scope of state obligations in 
terms of the above provisions is General Comment No 3, issued by the Committee26 
on Economic Social and Cultural Rights in 1990.27 In this Comment, the Committee 
distinguishes between obligations of conduct and obligations of result or between 
obligations which are of immediate effect and obligations which are subject to progressive 
realization due to limitations imposed by available resources. Under the first category is 
classified the obligation ‘to take steps’ for the realization of the substantive rights and 

19  Chirwa op cit 184.
20  HRC General Comment No 12 (13 March 1984).
21  ICESCR, art 1() – (3). See also art 25.
22  See also B Saul, D Kinley & J Mowbray The International Covenant on Economic, Social and Cultural Rights: Commentary, 
Cases, and Materials (2014) 137; M Ssenyonjo “Economic, social and cultural rights: an examination of state obligations” in S Joseph & 
A McBeth (eds) Research Handbook on International Human Rights Law (2010) 36.
23  Ibid art 2(1).
24  Ibid art 2(2).
25  Ibid art 2(3).
26  The Committee is established in terms of ECOSOC resolution 1985/17.
27  CESCR, General Comment No 3: The nature of States parties’ obligations, Document E/1991/23.
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to ‘guarantee’ that the rights will be exercised without discrimination.28 As to the taking 
of steps the Committee is further of the view that while the full realization of the rights 
may be achieved progressively, steps towards that goal must be taken within a relatively 
short time after entry into force of the Covenant for the state in question. Furthermore, 
the steps in question should be “deliberate, concrete and targeted as clearly as possible 
towards meeting the obligations recognized in the Covenant”.29

While it is within the discretion of each state party to decide for itself which realization 
measures are the most appropriate under the circumstances in respect of each of the 
rights, the Committee urged states to indicate in their reports under article 16 of the 
Covenant not only the measures they have taken but also the reasons why the measures 
are considered the most appropriate under the circumstances. However, it is ultimately 
for the Committee to decide whether all appropriate measures have been taken by the 
state party.30

In respect of the ‘progressive realization’ obligation, the Committee has admonished that 
this should not be interpreted in a way that will deprive the obligation of all meaningful 
content. While it is a flexible device, taking into account political, social and economic 
realities, it must still be understood in the context of the overall objective, namely the full 
realization of the rights in the Covenant. Consequently, it imposes an “obligation to move 
as expeditiously and effectively as possible towards that goal”.31

An especially noteworthy aspect of the Comment, is the Committee’s explication of the 
‘minimum core obligation’ states parties have to ensure the satisfaction, at the very least, 
of minimum essential levels in respect of each right. This means that a “State party in 
which any significant number of individuals is deprived of essential foodstuffs, of essential 
primary health care, of basic shelter and housing, or of the most basic forms of education 
is, prima facie, failing to discharge its obligations under the Charter”.32 Consequently, in 
cases where a state party attributes its failure to meet its minimum core obligation to a 
lack of available resources, it “must demonstrate that every effort has been made to use 
all resources that are at its disposition in an effort to satisfy, as a matter of priority, those 
minimum obligations”.33

In 2017, the Committee adopted a comprehensive General Comment on state obligations 
in the context of business activities34 with the purpose of addressing the adverse impacts 
of business activities on human rights. According to the Comment, business activities 
“include all activities of business entities, whether they operate transnationally or their 
activities are purely domestic, whether they are fully privately owned or State-owned, 
and regardless of their size, sector, location, ownership and structure”.35

In terms of the non-discrimination provision in the Covenant, the Comment is of the 
view that the duty on the state party to prohibit discrimination, both in the formal and 
substantive sense, in the exercise of economic, social and cultural rights, includes the 
duty to prohibit discrimination by non-state entities, especially in the case of those 
segments of the population that face a greater risk of suffering inter-sectional and 

28  Ibid paras 1, 2.
29  Ibid para 2.
30  Ibid para 4.
31  Ibid para 9.
32  Ibid para 10.
33  Ibid.
34  General Comment No 24 (2017), UN Doc E/C.12/GC/24 (10 August 2017).
35  Ibid para 3.
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multiple discrimination, like women and children, indigenous peoples and people with 
disabilities.36 Overall, the Committee understands the Covenant to impose obligations 
on states parties at three levels, i.e. to respect, to promote and to fulfil, which apply to 
situations at the domestic level as well as extraterritorially in situations over which a state 
party may exercise control.37 In this context the Committee confirms the international law 
principles by means of which a state party may be held responsible for the actions or 
omissions of non-state parties, namely if (a) the non-state entity acts on the instruction, 
or under the control or direction of the state party in respect of a certain activity; (b) if, by 
law, the non-state entity is empowered to perform certain governmental functions; or (c) 
the conduct of the non-state party is acknowledged by the state party and adopted as 
its own.38

The obligation to respect is violated when a state party prioritizes the interests of non-
state entities over Covenant rights “without adequate justification, or when they pursue 
policies that negatively affect such rights”.39 This obligation also has implications for 
bilateral trade or investment treaties in case of a potential conflict between such treaties 
and the Covenant. In view of the obligation in article 26 of the 1969 Vienna Convention 
on the Law of Treaties to perform binding treaties in good faith, the Committee holds the 
view that states should determine in advance whether a conflict exists and refrain from 
entering into trade and investment treaties when this is indeed the case.40

The obligation to protect means that a state party must act preventively to avoid 
infringements of the rights in the Covenant in the context of business activities. This 
will require an effective criminal or administrative sanctions regime for violations and a 
legal framework requiring business entities to exercise human rights due diligence with 
a view to identify, prevent and mitigate the risk of violations of Covenant rights.41 Also 
noteworthy is the Committee’s focus on the combating of corruption, which, according 
to the Committee, undermines a state’s ability to mobilize resources for the realization of 
the rights in the Covenant and which leads to discriminatory access to public services, 
favouring those who have close links with the authorities.42 

The obligation to fulfil is an obligation of result. It requires that states parties take steps 
to the maximum of their available resources to facilitate and promote the enjoyment of 
Covenant rights, which, in certain cases, may require the direct provision of goods and 
services essential for such enjoyment.43 Apart from requiring the mobilization of state 
resources in this instance, the obligation to fulfil may also require directing the efforts of 
business entities towards this objective.44

A substantial part of the Comment deals with remedies in case of a violation. It requires 
in the first instance effective monitoring, investigation and accountability mechanisms; 
secondly, remedies, judicial and other, must be available, effective and expeditious; and 
thirdly, business entities must be prevented from escaping accountability by hiding behind 
the so-called corporate veil or by obstructing the making available of information.45

36  Ibid para 7 – 9.
37  Ibid para 10.
38  Ibid para 11.
39  Ibid para 12.
40  Ibid para 13.
41  Ibid paras 14 – 16.
42  Ibid para 20.
43  Ibid para 23.
44  Ibid paras 23, 24.
45  Ibid paras 38 et seq.
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3.1.3 The supervisory role of the Committee

Under the Covenant states parties have an obligation to submit reports to the Committee 
indicating which measures they have taken in achieving the objectives of the Covenant.46 
Such reports may also indicate factors and difficulties affecting the degree of compliance 
with state party obligations in the Covenant.47

The reporting duties of states were dealt with in the Committee’s first General Comment48, 
spelling out the objectives of reporting. The first objective, which is of special significance 
in the case of a state party’s first report, is that it must entail a comprehensive review with 
regard to national legislation, administrative rules and procedures aimed at ensuring the 
fullest possible conformity with the Covenant.49 The second objective is to ensure that 
the state party monitors the actual situation with respect to each of the rights on a regular 
basis so that a proper diagnosis and knowledge of the situation are demonstrated.50 The 
third objective is to enable the government to demonstrate that a principled policy-
making has in fact been undertaken to provide a basis for the establishment of priorities 
that are commensurate with the provisions of the Covenant.51 The fourth objective is to 
facilitate public scrutiny of government policies and to involve various sectors of society 
in the formulation, review and implementation of the policies.52 The fifth objective is to 
provide a basis for the state party and the Committee to effectively evaluate the extent 
to which progress has been made towards realization of the Covenant’s obligations.53 
The sixth objective is to enable the state party to develop a better understanding of 
problems and shortcomings encountered in the progressive realization of the Covenant 
rights.54 The seventh objective is to enable the Committee and the states parties as a 
whole to facilitate the exchange of information and to develop a better understanding of 
the common problems faced by states.55

In assisting states with their reporting duties, the UN Secretary-General, on request by the 
General Assembly, published a compilation of reporting guidelines for states in 2009.56 
The guidelines are intended to bring about some uniformity in the method of reporting 
and the substantial issues states parties are required to provide information on. Since the 
guidelines are of a technical nature they fall outside the scope of this contribution.

Apart from issuing general comments of the kind above, the Committee also issues 
Concluding Observations in response to reports submitted by states parties.57 The 
purpose of these reports is to point out positive and negative aspects in individual 
countries regarding the implementation of the Covenant and to make recommendations 
to improve the situation. An example is the Committee’s 2014 Concluding Observations 
in respect of Indonesia’s first report where the Committee raised concerns about the 
lack of information on jurisprudence invoking the Covenant before lower courts and the 
insufficient number of legal professionals hindering victims’ access to redress.58 Various 

46  Covenant art 16.
47  Ibid art 17(2).
48  General Comment No 1 (1989).
49  Ibid para 2.
50  Ibid para 3.
51  Ibid para 4.
52  Ibid para 5.
53  Ibid para 6.
54  Ibid para 8.
55  Ibid para 9.
56  UN Doc HRI/GEN/2/Rev.6 (3 June 2009).
57  Available at https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=9&DocTy-
peID=5, accessed on 18 August 2019.
58  UN Doc E/C.12/IDN/CO 1 (19 June 2014) para 
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other issues of concern also featured in the report, among them discriminatory practices 
and high levels of corruption.

A further avenue for bringing violations to the attention of the Committee was introduced 
in 2008 with the adoption of the Optional Protocol to the Covenant referred to earlier. This 
instrument authorized the Committee to receive and consider petitions from individuals 
or groups against the national state provided that the state is a party to the Optional 
Protocol, all available domestic remedies have been exhausted and the complaint has 
been declared admissible by the Committee.59 An interesting feature of this mechanism is 
that the Committee is entitled, after receipt of the complaint and before a determination 
on the merits, to request the state to take such interim measures as may be necessary 
in exceptional circumstances to avoid possible irreparable harm to the victim/s of the 
alleged violation.60 The Committee may also provide its good offices to achieve a friendly 
settlement between the parties commensurate with the Covenant’s requirements. A 
settlement of this kind forecloses a determination by the Committee on the merits of the 
complaint.61

The Optional Protocol also introduces the inter-state complaint mechanism62 which is a 
well-known, but ineffective, treaty-based human rights protection measure. The availability 
of this mechanism, which allows a state party to submit a complaint against another state 
party alleging non-compliance with the Covenant, is conditioned upon a declaration by 
both states parties indicating their acceptance of the inter-state complaint mechanism. 
Thus, ratification of the Optional Protocol alone is not enough to bring this mechanism 
into effect. Moreover, states parties are reluctant to make use of this mechanism since 
the complaining state may expose itself to a complaint by the state party against whom 
the mechanism was invoked.

Another discretionary procedure subject to a declaration by a state party is an inquiry 
by the Committee.63 This is a confidential procedure in the case of reliable evidence 
received by the Committee indicating  grave or systematic violations by a state party 
of the rights in the Covenant. The Committee is then entitled to invite the state party to 
cooperate in the examination of the evidence. Following the findings by the Committee 
after completion of the inquiry, the Committee may invite the state party concerned to 
indicate in its reports to Committee the measures that were taken in response to the 
Committee’s findings.64

4 The UN Human Rights Council

The Council was established in 200665 to replace the former UN Human Rights Commission 
which has become politically tainted by its politically correct membership which included 
some of the worst human rights abuser countries in the world. It is debatable whether 
the Council, which replaced it, constitutes a substantial improvement in this area when 
we take into account that countries like Saudi Arabia, Afghanistan, Egypt, Cameroon 
and the DRC currently occupy seats on the Council.66 These fault lines will remain since 

59  Optional Protocol arts 1 -3.
60  Ibid art 5.
61  Ibid art 7.
62  Ibid art 10.
63  Ibid art 11.
64  Ibid art 12.
65  General Assembly resolution 60/251 (15 March 2006).
66  Available at https://www.ohchr.org/EN/HRBodies/HRC/Pages/Membership.aspx (accessed on 18 August 2019).
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they are inherently part of the obligatory regional spread of countries to be represented 
on the Council: African states 13; Asia-Pacific 13; Latin America 8; Western Europe and 
others 7; and Eastern Europe 6.67 The picture is rounded off by futile requirements for 
membership, namely that when members are elected the UN General Assembly must 
take into account the contributions of candidates to the promotion and protection of 
human rights68 and once elected, members shall uphold the highest standard in the 
protection and promotion of human rights (sic).69

In any event, the Council is attempting to comply with its mandate by means of a universal 
periodic review70 of the human rights situation in all UN member states, the special 
procedures inherited from the defunct UN Human Rights Commission71 and a complaints 
procedure.72 The latter is a victim-oriented and confidential procedure to investigate 
consistent patterns of gross and reliability attested human rights violations of all kinds.73 

As part of the universal periodic review process, the Council’s assessment will, as a 
matter of course, also cover the situation with regard to economic, social and cultural 
rights in the country under review. However, this topic has been the subject of Council 
resolutions as well. A recent example is the resolution adopted in March 201974 calling on 
states to give full effect to economic, social and cultural rights and to take all appropriate 
measures to implement the Council’s resolutions in this regard.75 It also underlines the 
importance of access to justice and an effective remedy for violations of these rights as 
well as the need to consider legal remedies as the best way to give domestic legal effect 
to the rights in the Covenant.76

In 2019, the Council has also again taken up, by way of a resolution, the issue of unilateral 
coercive measures (sanctions) and their impact on the enjoyment of all human rights.77 
According to the preamble “no state may use or encourage the use of any type of 
measure, including, but not limited to economic, or political measures, to coerce another 
State in order to obtain from it the subordination of the exercise of its sovereign rights and 
to secure from it advantages of any kind”. Apparently, this statement is conditioned upon 
the Council’s view in the preamble that “unilateral coercive measures and legislation are 
contrary to international law, international humanitarian law, the Charter and the norms 
and principles governing peaceful relations among states”. In the resolution’s operative 
part the Council therefore “[s]tronly condemns the continued unilateral application and 
enforcement by certain powers of such measures as tools of pressure against any 
country…”78 and “[r]ejects all attempts to introduce unilateral coercive measures, and the 
increasing trend in this direction …”.79 Apparently, what the Council is addressing here 
are the type of traditional, indiscriminate sanctions imposed against states and which 
predate contemporary targeted sanctions aimed at individuals or legal entities within a 
state. In the latter case there is no clear and binding international law norm prohibiting the 
unilateral imposition of such sanctions.
67  General Assembly resolution 60/251 supra para 7.
68  Ibid para 8.
69  Ibid para 9.
70  Ibid para 5(e).
71  Ibid para 5(g).
72  Established in terms of Human Rights Council resolution 5/1 (2007) section IV.
73  For a more comprehensive account of these mechanisms see L Richardson “Economic, Social and Cultural Rights (and 
Beyond) in the UN Human Rights Council” 15 Human Rights Law Review (2015) 409.
74  UN Doc A/HRC/REC/40/12 (8 April 2019).
75  Ibid para 3.
76  Ibid paras 8, 9.
77  UN Doc A/HRC/RES/40/3 (5 April 2019).
78  Ibid para 5.
79  Ibid para 14.
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In any event, what the Council is concerned about are the human rights consequences of 
unilaterally imposed coercive and indiscriminate measures against states. In this regard it 
is of the view that such measures create obstacles to the full implementation of rights set 
forth in all international human rights instruments80; entails adverse implications for the 
enjoyment of human rights by innocent people81; and deprive people of their own means 
of subsistence and development.82

Of special significance is the Commission of Inquiry established by the Council in 2013 
to investigate the systematic, widespread and grave violations of human rights in the 
Democratic Peoples’ Republic of Korea (DPRK).83 In its report, published in 201484, the 
Commission pointed out that the right to food, freedom from hunger and to life, in the 
case of the DPRK, are not matters to be assessed in the context of food shortages and 
access to a commodity. What the state has done was to use food as a means of control 
over the population and confiscation and dispossession of food and deliberate starvation 
have followed the same logic.85 The Commission also found evidence of systematic, 
widespread and grave violations of the right to food and that “decisions, actions and 
omissions by the State and its leadership caused the death of at least hundreds of 
thousands of people and inflicted permanent physical and psychological injuries on 
those who survived”.86 Based on the nature and scope of these violations, the Commission 
reached the conclusion that they constituted crimes against humanity which merit a 
criminal investigation by a competent national or international organ of justice.87

5 The UN Security Council

Initially, counter-terrorism measures imposed by the Security Council prior to and in 
response to the 9/11 terrorist attack in the United States were oblivious to the human rights 
guarantees individuals affected by the measures were entitled to. This is illustrated by two 
seminal resolutions. In 1999, in a binding chapter VII resolution, the Security Council acted 
against the Taliban in Afghanistan and demanded the surrender of Osama bin Laden to 
a country where he had been indicted.88 In the case of non-compliance with this request, 
all states were, inter alia, obliged to impose a flight ban on and freeze the funds and 
financial resources owned or controlled by the Taliban.89 The resolution further expected 
states to “act strictly in accordance” with the resolution “notwithstanding the existence of 
any rights or obligations conferred or imposed by any international agreement…” prior to 
the date of coming into force of the measures imposed by the resolution.90 In terms of its 
open-endedness, this provision, seemingly, also ruled out the applicability of treaty-based 
human rights obligations member states were bound to respect. The second resolution 
is the famous resolution 1373, adopted by the Council in response to the 9/11 terrorist 
bombings in the USA. Acting again under chapter VII of the UN Charter, the Council 
imposed broad-based obligations on states aimed at preventing and suppressing the 
financing of terrorist attacks as well as the criminalization of such activities.91 The only 
human rights obligations invoked by this resolution were those applicable to the granting 

80  Ibid para 2.
81  Ibid para 6.
82  Ibid para 12.
83  HRC resolution 22/13 (21 March 2013).
84  UN Doc A/HRC/25/62 (7 February 2014).
85  Ibid paras 46, 47, 52.
86  Ibid para 53.
87  Ibid paras 74, 78.
88  SC resolution 1267 (1999) para 2.
89  Ibid para 4.
90  Ibid para 7.
91  SC resolution 1373 (2001) paras 1, 2.
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of refugee status when states had to take measures aimed at ensuring that an asylum-
seeker has not facilitated or participated in the commission of terrorist acts.92

Shortly before the adoption of resolution 1373, UN member states gave their blessing 
in the 2000 United Nations Millennium Declaration for respect for human rights and 
fundamental freedoms and for the rule of law as key objectives for international relations 
in the 21st century. In addition, under the peace, security and disarmament section of the 
Declaration, Heads of State and Government committed themselves, in two separate 
but successive statements, to ensure the implementation of human rights treaties and 
to “take concerted action against international terrorism”.93 Barely three years later the 
Security Council, meeting at the level of Ministers of Foreign Affairs, called on states 
to ensure that the measures they take in combating terrorism comply with “all their 
obligations under international law … in particular international human rights, refugee and 
humanitarian law”.94  In 2004, the Council reiterated this call, but only in the preamble of 
a resolution that was adopted under Chapter VII of the UN Charter.95 Then in 2005, the 
Council again included the call in the operative part of resolution96, which, like the one 
in 2003, obviously lacked binding force. Moreover, the measures in question were of 
the less-invasive type, covering the prevention and prohibition of incitement to commit 
terrorist acts, the strengthening of border controls, and the prevention of the indiscriminate 
targeting of different religions and cultures.97

Two further developments strengthened the concern with human rights. The one was the 
In Larger Freedom report by the UN Secretary-General who warned against compromising 
human rights guarantees in the fight against terrorism and urged member states to 
create a special rapporteur that could monitor and report on the compatibility of counter-
terrorism measures with human rights laws.98 The other was the World Summit Outcome 
Document99 which confirmed again that international cooperation in the fight against 
terrorism must comply with member states’ human rights obligations.100 Based on these 
developments, the UN Secretary-General in 2006 submitted his Recommendations for a 
Global Counter-Terrorism Strategy101 which lists as one of the priority areas for developing 
states’ preventive capacity the need for promoting the rule of law and respect for human 
rights.102 A few months later, the General Assembly published the United Nations Global 
Counter-Terrorism Strategy103 which provides for a list of measures aimed at ensuring 
that respect for human rights and the rule of law remains essential to all components 
of the counter-terrorism strategy. Among these measures is the resolve to support 
the monitoring roles and recommendations of the Human Rights Council, the UN High 
Commissioner for Human Rights and the Special Rapporteur on the promotion and 
protection of human rights and fundamental freedoms while countering104 terrorism.

Over time the institutional mechanisms created by the Security Council in the combating 
of terrorism, such as the various Counter-Terrorism Committees105 and the Office of 
92  Ibid para 3(f).
93  GA resolution 55/2 (18 September 2000) para 9.
94  Security Council resolution 1456 (2003) para 6.
95  Security Council resolution 1566 (2004).
96  Security Council resolution 1624 (2005) para 4.
97  Ibid para 4 read with paras 1 – 3.
98  UN Doc A/59/2005 (21 March 2005) para 94.
99  General Assembly resolution 60/1 (24 October 2005).
100  Ibid paras 82, 85.
101  UN Doc A/60/825 (27 April 2006).
102  Ibid para 77.
103  General Assembly resolution 60/288 (20 September 2006).
104  Ibid, section IV, paras 6 -8. 
105  Security Council resolutions 1267 (1999); 1373 (2001); 1988 (2011); 2253 (2015).
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the Ombudsperson106 started to play an active role in ensuring that counter-terrorism 
measures, such as the listing of persons and legal entities, asset freezes and travel bans, 
were implemented with due regard for human rights guarantees.107 Although the emphasis 
is often on procedural guarantees pertaining to the listing or de-listing of individuals and 
legal entities, various resolutions speak in general terms about human rights obligations 
that must be complied with when states adopt and implement counter-terrorism 
measures. The latest example in this category is Security Council resolution 2462 (2019), 
which in addition to a preambular paragraph to that effect, contains a provision in its 
operative part determining that “all States shall” comply, inter alia, with their human rights 
obligations when adopting domestic laws for the implementation of Security Council 
counter-terrorism measures.108 In other instances measures impacting specifically on 
economic and social rights were mentioned. This is the case with resolution 1452 (2002) 
which excludes from the operation of certain Security Council measures funds or other 
financial assets or economic resources that states have been determined to be necessary 
for basic expenses, foodstuffs, rent or mortgage, and medicines and medical treatment.109

6 Conclusion

Since the adoption of the International Covenant on Economic, Social and Cultural Rights 
the realization of the rights enumerated in the Covenant has evolved to a point where 
the justiciability issue has lost its relevance. There is now general acceptance at both the 
international and domestic levels that such rights too are capable of legal adjudication. 
Furthermore, the application and interpretation of state obligations under article 2(1) of the 
Covenant differentiate between obligations of conduct and obligations of result. While 
the latter is subject to progressive realization without precisely identifiable outcomes, 
the former is more tangible and requires immediate attention and realization, namely the 
obligation to ensure the availability of the rights on a non-discriminatory basis and the 
obligation to take steps to achieve progressively the realization of the rights.

Moving forward on this basis there seems to be three contemporary developments that 
may further shape the future realization of economic, social and cultural rights. The first is 
the adoption of the 2030 Agenda for Sustainable Development by the General Assembly 
in 2015.110 This Agenda is described as –

…an Agenda of unprecedented scope and significance. It is accepted by all 
countries and is applicable to all, taking into account different national realities, 
capacities and levels of development and respecting national policies and 
priorities. These are universal goals and targets which involve the entire world, 
developed and developing alike. They are integrated and indivisible and balance 
the three dimensions of sustainable development.111

Several of the goals adopted by the Agenda112 have a bearing on economic, social and 
cultural rights. They include Goal 1 (end poverty in all its forms everywhere); Goal 2 (end 
hunger and achieve food security); Goal 3 (ensure healthy lives and promote well-being); 
Goal 6 (ensure availability and sustainable management of water); Goal 7 (ensure access 

106  Security Council resolution 1904 (2009) paras 20, 21.
107  For a comprehensive account of these developments see H Strydom “Counter-Terrorism Sanctions and Human Rights” 
in T Maluwa, M du Plessis & D Tladi (eds) The Pursuit of a Brave New World in International Law: Essays in Honour of John Dugard 
(2017) 395 at 406 et seq.
108  Security Council resolution 2462 (2019) para 5. See also para 6.
109  Security Council resolution 1452 (2002) para 1.
110  UN Doc A/RES/70/1 (21 October 2015).
111  Ibid para 5.
112  Ibid paras 54 et seq.
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to affordable and reliable and modern energy for all); Goal 8 (promote full and productive 
employment and decent work for all); Goal 12 (ensure sustainable consumption and 
production patterns); and Goal 13 (take urgent action to combat climate change and its 
impacts).

The Agenda and its implementation featured prominently in a 2019 resolution of the UN 
Human Rights Council on the question of the realization in all countries of economic, 
social and cultural rights.113 In the preamble the resolution recognizes that the seventeen 
Sustainable Development Goals and the 169 targets of the Agenda cover a wide range 
of issues relating to economic, social and cultural rights, in particular with regard to 
the availability, accessibility, affordability and quality of services and issues relating to 
domestic resource mobilization, international cooperation and the right to development. 
In the operative part the resolution underlines the importance of access to justice and an 
effective remedy for violations of economic, social and cultural rights114 and recognizes 
that the Agenda’s development goals and targets are aimed at, inter alia, realizing the 
human rights of all which are integrated and indivisible.115 This places the realization of 
economic, social and cultural rights squarely within the project for the realization of the 
2030 Agenda for Sustainable Development.

The second development is the 2016 report of the UN Secretary-General, submitted on 
request of the Human Rights Council, on the question of the realization in all countries of 
economic, social and cultural rights.116 The subject-matter of this report are the measuring 
and monitoring of progress or regression in the realization of human rights at the national 
level, which the report considers as inherent in states’ human rights obligations.117 Hence, 
the report states that “[m]easuring and monitoring the state of economic, social and 
cultural rights in a country is a question of accountability of duty bearers towards rights 
holders. It is also a crucial element when considering the protection of those rights before 
the courts”.118 Furthermore, measuring progress in the realization of these rights is “related 
to obligations to respect, protect and fulfil” the rights in the Covenant.119 Given the nature 
of these obligations, the report warns that the notion of the progressive realization of the 
Covenant rights is not a mere policy statement but needs to be thoroughly documented 
by means of the monitoring by states of their targeted steps, the use of maximum available 
resources, the use of appropriate means, such as laws, policies and programmes, and 
clearly established timeframes, indicators and benchmarks.120 Consequently, in light of 
these human rights obligations, the report recommends that121-

all States should implement as soon as possible transparent, participatory and 
accountable human rights measurement systems, including specific indicators 
and benchmarks for individuals and communities on their territory or under their 
jurisdiction. In this context, human rights indicators are essential tools for bridging 
the gap between development, governance and the human rights frameworks.

How successfully states will be able to comply with recommendations of this kind is a 
question of the availability and reliability of data, the bureaucratic capacity to correctly and 

113  UN Doc A/HRC/RES/40/12 (8 April 2019).
114  Ibid para 8.
115  Ibid para 10.
116  UN Doc A/HRC/31/31 (27 January 2016).
117  Ibid para 3.
118  Ibid para 5.
119  Ibid para 11.
120  Ibid para 13.
121  Ibid para 64.
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contextually analyze the data and to use it effectively for the promotion of the Covenant 
rights.

The third, and last, development is the 2019 Draft Legally Binding Instrument to Regulate, 
in International Human Rights Law, The Activities of Transnational Corporations and Other 
Business Enterprises.122 As a work in progress, undertaken by a working group of the Human 
Rights Council, its future adoption and impact are more speculative, but what should not 
be doubted is that it is a serious project with determined constituencies driving it. At this 
point it should be noted that the Draft covers all human rights and their bearers who 
have suffered a violation by a state or a business enterprise, through acts or omissions 
in the context of business activities. Once adopted and ratified states parties will incur 
well-crafted and wide-ranging obligations in respect of the investigation of violations, 
access to justice, legal assistance, legal liability, remedies and the regulation of business 
activities under their jurisdiction and impact assessments with a view to prevent human 
rights abuses in the course of business activities.

122  Available at https://www.ohchr.org/en/hrbodies/hrc/wgtranscorp/pages/igwgontnc.aspx, (accessed on 21 August 
2019).
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The Role of the Constitutional Court of Indonesia

in Protecting Economic and Social Rights

Prof. Dr. Enny Nurbaningsih, S.H., M.H.

Introduction: Historical Aspect

In the discourse of human rights in relation to the 1945 Constitution prior to the 
amendment, people often juxtaposed the opinion of Soepomo on with that of Bung Hatta 
as if there were fundamental differences between the two. Soepomo was thought to have 
opposed to human rights, while Hatta was considered a “hero” of human rights. However, 
upon careful and objective examination, there were no fundamental differences between 
Soepomo and Hatta except for a matter of technical formulation.

When Bung Karno, as a member of the Constitution Committee, explained the draft 
of the Constitution, he explained why it did not include human rights and citizens’ rights. 
In his view, the inclusion of human rights and citizens’ rights equals the inclusion of “des 
droits de l’Homme et du citoyen,” which is based on individualism and liberalism. He 
argued, “If we truly want to base our nation on family atmosphere/communitarian values, 
mutual assistance, and social justice, rid it of any idea of individualism and liberalism.”

Bung Hatta went on to say, “The points put forward by the Small Constitution 
Committee, I agree with. We are opposed to individualism. I personally can say that 
for over 20 years I have been fighting against individualism. We are establishing a new 
country on the basis of mutual assistance and joint efforts.” Bung Hatta disagreed with the 
inclusion of “des droits de l’Homme et du citoyen” in the Constitution. However, Indonesia 
was about to be established as a new country, so Bung Hatta argued that one of the 
articles should contain rights that were to be granted to every citizen of Indonesia, such 
as the right of expression and assembly, to attend a hearing or to write, and so on.

In response to Bung Hatta’s suggestion, as Chairman of the Small Constitution 
Committee, Soepomo stated that the Committee did not include basic rights (grondrechten) 
because those rights were contrary to the ideals of family atmosphere/communitarian 
values on which the draft Constitution was based. After some debate, Soepomo finally 
came up with a compromise that did not deviate from the draft constitution he had written 
based on the state ideals of family atmosphere/communitarian values, previously called 
the integralistic (integrated) state ideals. The compromise was expressed in the 1945 
Constitution. Bung Hatta’s proposal, originally read, “The people’s right to express their 
feelings verbally and in writing...” was later changed by Soepomo and accepted by Hatta 
as “The freedom of association and assembly....” This change was requested by Soepomo, 
given that the word “right” indicates a conflict between the people and the state, and is 
therefore not in accordance with the ideals of family atmosphere/communitarian values, 
even though the main points of the draft constitution put forward by Soepomo and Hatta 
were formulated on the basis of family atmosphere/communitarian values.

Constitution was very minimal. It can even be said to be the residue of the Constitution 
as the regulation was relegated to the legislation. The formation of the legislation would 
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depend very much on the evolving political configuration. In the authoritarian government 
of the New Order, almost no laws regulated and provided reinforcement to human rights. 
Human rights violations often occurred but there were no institutions able to uphold 
the law against those violations, because law enforcement agencies submitted to the 
authoritarian president.    

The Reform Era 

The discourse on human rights in Indonesia cannot be separated from the context 
of the Reform, which occurred along with the economic crisis in 1998. At that time, the 
Indonesian state administration underwent fundamental changes as the momentum was 
utilized for amending the Constitution (1945 Constitution), which had originally been very 
simple and multi-interpretive. It then became a constitution that contained restriction on 
state powers, relation between powers and the checks and balances system, as well as 
the relation between the state, citizens, and human rights.

The inclusion of human rights in the Constitution cannot be separated from the 
development of pro-democracy movement at the beginning of the Reform, which 
required the regulation of the fulfillment, protection, and enforcement of human rights in 
order to provide legal certainty.

Prior to the amendment to the 1945 Constitution (in 1999), to meet these demands, 
the People’s Consultative Assembly Decree (Tap MPR) No. XVII/MPR/1998 concerning 
human rights, which contains civil, political, economic, social, and cultural rights and the 
right to development was issued. At that time, the decree was a basic legal product. This 
MPR Decree on human rights was an embodiment of the MPR Decree on the Principles 
of the Reform, which included the agenda of meeting the demands for a change to a 
constitutional democratic state.

Roles and Functions of the Constitutional Court

The Constitutional Court of the Republic of Indonesia (MKRI) is a new institution 
born along with the pro-democracy movement in the Reform era. The Reform required 
changes in the state administration of Indonesia to find solutions to answer those problems, 
by finding the best constitutional model most relevant for Indonesia. The establishment 
of the Constitutional Court (MK) in Indonesia after the Reform was a response to improve 
the checks and balances mechanism among state institutions.

The constitution adjudication was a new thing adopted into the Indonesian 
constitutional system after the amendment to the 1945 Constitution. This adjudication 
aimed at ensuring that the 1945 Constitution was truly implemented by the state 
administration. This authority is a form of assessment of state institutions by other 
institutions to asses their commitment in implementing the 1945 Constitution.

We can explicitly observe the authorities of the Constitutional Court contained 
in Article 24C paragraph (1) of the 1945 Constitution of the Republic of Indonesia, which 
states that the Constitutional Court is competent to make final decisions at the first and 
last level to: 1. Review legislation against the Constitution; 2. Decide on authority dispute 
between state institutions whose authorities are given by the Constitution; 3. Decide 
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on the dissolution of political parties; and 4. Resolve disputes about election results. In 
addition, the Constitutional Court has one obligation under Article 24C of paragraph (2) 
of the 1945 Constitution, “The Constitutional Court has the duty to rule on an opinion 
of the House of Representatives regarding alleged violations o the Constitution by the 
President and/or Vice President.” Therefore, it can be said that the Constitutional Court 
functions as: (i) the guardian of the Constitution; (ii) the interpreter of the Constitution; (iii) 
the guardian of democracy; (iv) the protector of human rights; (vi) the protector of citizens’ 
constitutional rights; (vi) the guardian of state ideology.

Economic, Social, and Cultural Rights in the Constitution and Legislation

The guarantee and fulfillment of economic, social, and cultural rights have undergone a 
long transformation in the legal system in Indonesia. Even since Indonesia’s independence 
and prior to the Universal Declaration of Human Rights and the International Covenant on 
Economic, Social, and Cultural Rights, the 1945 Constitution (original text) has been about 
economic and social rights, even if only in 2 articles, Article 27 paragraph (2) concerning 
the right to work and decent livelihood and Article 31 paragraph (2) concerning the right to 
teaching or education. This shows that the Indonesian founding fathers were concerned 
about the economic, social, and cultural rights of every citizen.

The Reform era was a moment when the Government strengthened human rights 
protection in Indonesia, including economic rights, as the People’s Consultative Assembly 
(MPR) also issued Decree No. XVII/MPR of 1998 concerning Human Rights, describing 
in more detail the economic, social, and cultural rights. Then, the ratification of Law No. 
39 of 1999 concerning human rights showed the increasingly strong commitment of the 
Indonesian people to fulfill social, economic, and cultural rights more comprehensively. 
The regulation of social, economic, and cultural rights can be found in the following 
articles: Article 10 concerning the right to establish a family and to procreate, Article 11 
concerning the right to self-development, Article 12 concerning the right to education, 
Article 13 concerning the right to benefit from knowledge, Article 36 concerning the right 
to ownership, Article 38 concerning the right to decent work, Article 40 concerning the 
right to housing and decent livelihood Article 41 concerning the right to social security.

Furthermore, the Covenant on Economic, Social, and Political Rights was finally ratified 
in Law No. 11 of 2005. In substance, the norms of economic, social, and cultural rights 
regulated, among others, include: the right to self-determination the right to work; the 
right to training programs; the right to comfort and good working conditions; the right 
to form a labor union; the right to social security including social insurance; the right to 
protection during and after birth; the right to decent standards of living including food, 
clothing, and housing; the right to be free from hunger; the right to enjoy high physical 
and mental health standards; the right to education, including free basic education; the 
right to play a role in cultural life and benefiting from knowledge.

The Enforcement of Economic, Social, and Cultural Rights through Constitutional 
Court Decisions

The establishment of the Constitutional Court was intended as a means of resolving 
issues in the implementation of state constitution, which had not been not previously 
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determined. The Constitutional Court also offered new hope for justice seekers in a society 
that was experiencing a crisis of confidence in the judiciary. In addition, the establishment 
of the Constitutional Court was also an affirmation of the principles of the rule of law 
and the protection of Human Rights as guaranteed by the Constitution. These human 
rights include economic, social, and political rights. This is the Constitutional Court comes 
through its decisions in overseeing the guarantee of economic and social rights.

The Enforcement of Economic, Social, and Cultural Rights through Constitutional 
Court Decisions

In some of its decisions, the Constitutional Court of the Republic of Indonesia has provided 
justice for the vulnerable, such as:

1) The Decision on the Allocation of Education Funding in the State Budget
Post-Reform, 20 percent of the State Budget (APBN) is allocated for education, 
as expressly stated in the fourth amendment to the 1945 Constitution, Article 31 
paragraph (4), which reads, “The State shall give priority to the education budget 
by allocating at least twenty percent of the state’s as well as of the regional income 
and expenditure budget to meet the requirements of implementing national 
education.”
Through decision No. 24/PUU-V/2007 regarding Law No. 20 of 2003 concerning 
the National Education System and Law No. 18 of 2006 concerning the 2007 State 
Budget, the Constitutional Court stated that education salaries were included as 
a component of the education budget. The a quo ruling was intended to facilitate 
the government and the House of Representatives in fulfilling the education 
budget allocation mandate of at least 20% of the state’s and the regional budget. 
In its legal consideration, the Constitutional Court state that the national education 
system comprises of the overall component of education, including the salaries of 
educators.

2) The Decision on the Refinement of Cooperative Businesses
The Constitutional Court, in case No. 28/PUU-XI/2013 regarding Law No. 17 of 
2012 concerning Cooperatives, stated that Law Number 17 of 2012 concerning 
Cooperatives contradicted the 1945 Constitution of the Republic of Indonesia and 
had no binding legal force. In its legal consideration, the Constitutional Court stated 
that the philosophy of the Cooperative Law was apparently not in accordance with 
the nature of the composition of the economy as a joint effort based on the principle 
of family atmosphere/communitarian values contained in Article 33 paragraph (1) 
of the 1945 Constitution. On the other hand, cooperative was now the same and no 
different from limited liability company (PT), that cooperative lost its constitutional 
spirit as a unique economic entity for the nation, which had a philosophy of mutual 
cooperation.

3) Decision on Tax Amnesty
The Constitutional Court, in case No. 57/PUU-XIV/2016 on the judicial review of 
Law No. 11 of 2016 concerning Tax Amnesty, stated that the subject of the petition 
was legally groundless, thus rejected the Petitioner’s petition in its entirety. The 
Constitutional Court in its consideration stated that there was a fundamental reason 
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for the legislators to adopt a tax amnesty policy, which weakened the economy of 
the world, including the slowing economy of Indonesia. This resulted in a drastic 
reduction in sources of state revenue, particularly from tax, even though tax was 
still the biggest contributor to state revenue to finance development programs to 
realize the country’s goals as mandated by the 1945 Constitution.

4) Decision on the Protection of Children Born out of Wedlock
The Constitutional Court, in case No. 46/PUU-VIII/2010 regarding Law No. 1 of 
1974 concerning Marriage, stated that the relationship of a child his/her biological 
father was not solely due to the bond of marriage, but may also be based on proof 
of kinship between the child and the father.

5) Decision relating to the Protection of Women’s Right to Property Ownership
Through Decision No. 69/PUU-XIII/2015 regarding Law No. 5 of 1960 concerning 
the Land Law and Law No. 1 of 1974 concerning Marriage, the Constitutional 
Court provides protection to Indonesian women who intend to make a prenuptial 
agreement upon marriage with foreign nationals. The ruling was welcomed by a 
group of women, especially those married to husbands of other nationalities.

6) Decision on the Prohibition of Child Marriage
The petitioners were victims of child marriage who experienced domestic violence. 
Based on the Constitutional Court’s Decision, it was necessary to change the policy 
on age limit for marriage because child marriage is a form of violation of children’s 
rights that can lead to harm. This right is guaranteed by the 1945 Constitution 
as stated in Article 28B paragraph (2) that “Each child has the right to live, grow 
up, and develop and is entitled to protection from violence and discrimination.” 
Furthermore, it is emphasized in the Child Protection Law that children’s rights are 
part of human rights that must be guaranteed, protected, and fulfilled by parents, 
family, communities, state, government, and regional government. A child whose 
right must be guaranteed, protected, and fulfilled shall not be 18 (eighteen) years 
of age. However, evidence shows that child marriage is increasing along as child 
marriage rate is currently above 10% throughout the provinces of Indonesia, while 
reaching over 25% in 23 provinces out of 34 provinces in Indonesia (data by Statistics 
Indonesia, 2017). This condition is certainly very worrying because children have lost 
the rights that should be protected by the state. If this condition is left unchecked, 
it will certainly put Indonesia in a “Child Marriage Emergency” condition, and it will 
further hamper the achievement of state objectives as stipulated in the Preamble 
to the 1945 Constitution.

Therefore, all policies leading to child marriage should be adjusted according 
to Law No. 1 of 1974, which has been in force for 44 years. In retrospect, the bill 
to revise Law No. 1 of 1974 had been submitted since the 2000-2004 National 
Development Program. Because it was not successful, it was then resubmitted 
in several National Development Programs, the latest being of 2015-2019. With 
regard to the development of agreed global demands that are in line with the 
objectives of the state as mandated in the Fourth Paragraph of the Preamble to 
the 1945 Constitution, the Constitutional Court was of the opinion that the revision 
could be accelerated.
The increasing number of child marriage will cause difficulties for the state in 
realizing a new universal agenda of development as stipulated in the document 
of Transforming Our World: the 2030 Agenda for Sustainable Development Goals 
(SDGs), which contains 17 goals of 169 targets. The defined targets are aspirational 
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and global, where the government of each country can set their own national 
targets with reference to the global spirit with adaptation to the national situation. 
Each country decides how these aspirational and global targets can be included in 
the national planning, policy, and strategy process. The purpose of the agreement 
to the SDGs is that in 2030 no one country will be left behind in poverty alleviation, 
one of which is by suppressing child marriage rate as stated in the Fifth Goal of 
the SDGs, “Achieve gender equality and empower all women and girls.” One of the 
objectives to realize in Goal 5.3 of the SDGs is to eliminate child marriage (Eliminate 
all harmful practices, such as child, early and forced marriage).
Upon awareness of several regional governments, factually, the efforts and 
initiatives to increase the age limit for marriage, especially for women, have been 
carried out in several provinces and regencies with the aim of preventing and 
reducing underage marriage through the enactment of regulations of the Regents 
and Governors, including:

a. Regulation of Gunung Kidul Regent Number 30 of 2015 concerning the 
Prevention of Child Marriage.

b. Regulation of Kulon Progo Regent Number 9 of 2016 concerning the Prevention 
of Child Marriage.

c. Regulation of Bengkulu Governor Number 33 of 2018 concerning the Prevention 
of Child Marriage.

d. The Circular of the Governor of West Nusa Tenggara Province Number 150/1138 
of 2014, which advocates a marriageable age at 21 for both women and men.

Such efforts also converge with various government policy agendas such as 
family planning and generation planning (genre) programs, the 12- (twelve) year 
compulsory education, reproductive health education, and so on. Likewise, the 
dynamic role of young people who take the role and take the lead in encouraging 
policy making and alternatives initiated in an effort to create awareness of the 
dangers of underage marriage and of the noble ideal of marriage, which is to form 
a happy and eternal family based on God Almighty.

Along with the strengthening of legal protection for women as a vulnerable 
community and for poor communities, the implementation of legal assistance 
for them free of charge is also strengthened. I can vouch for this in this meeting 
because prior to serving as a Constitutional Justice, I was the Head of the National 
Law Development Agency under the Ministry of Law. Until today, the agency has 
been integrating all elements related to providing legal assistance to the poor. So, 
there is a constitutional guarantee that when dealing with the law, their rights will 
be protected according to the Law on Legal Aid. Thus, there the that the law works 
against those at the bottom but enables those at the top is no longer. The state has 
provided legal aid budget for the poor and continues to increase the capacity of 
legal aid providers. Most of the cases handled by legal aid providers are domestic 
violence as a result of underage marriage.

7) The Protection of the Rights of Customary Law Communities 
In Decision Number 95/PUU-XII/2014 regarding Law No. 18 of 2013 concerning 
the Prevention and Eradication of Forest Destruction and Law Number 41 of 
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1999 concerning Forestry as amended by Law Number 19 of 2004 concerning 
the Establishment of Government Regulations in lieu of Law (Perpu) Number 1 
of 2004 concerning Amendment to Law Number 41 of 1999 concerning Forestry 
into Law against the 1945 Constitution, the Constitutional Court was of the opinion 
that people who have lived for generations in forests, who fulfill their daily need 
for clothing, food, and shelter by cutting down trees and who are proven not 
to misuse the forests for the benefit of other parties (commercially) cannot be 
criminalized. According to the Constitutional Court, a paradox would occur if any 
community who has lived for generations in the forest and needs forest products 
was threatened with punishment.
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Role of the Supreme Court in Giving Content to Directive Principles of 
State Policy

The Constitution of a country is not merely ‘positive law’, or for that 

matter, an overarching framework of the organisational and functional design 

of its institutions. It is something more than that. Constitutions are in a way, 

as Professor Upendra Baxi remarked, the ‘moral autobiography of nation-

states’.1 In that sense, Constitutions are an expression of the past ideals, 

future aspirations, and traditional values of the society. Constitutions, thus, 

occupy an exalted place in the history of nations, since they channelize the 

shaping of institutions and transformation of societies, for the benefit of 

present and future generations. In general, almost all liberal and reformative 

Constitutions contain certain essential transformative characteristics, such as 

they recognise and address historical injustice; they tend to create a polity 

that has at its core, the principle of equality; they are an attempt to prevent 

extremism of all kinds whether social, political, or economic through regulation 

and devolution of power, while protecting reasonable freedom of individuals 

and groups; and lastly, they aspire to promote social and economic rights.2 

To that end, Constitutions not only recognise a charter of rights and interests, 

which are not merely moral claims, which every individual citizen (and in some 

cases, social groupings) are presumed to inhere, but also provide a broad 

protection to those rights and interests by limiting the power of the State and 

other individuals, against  violation of those rights. The interests are generally 

found in the Bill of Rights, and are referred to as negative protections. In 

addition, liberal Constitutions move forward with the vision that the protection 

of interests is not enough. The need for positive realisation of individual or 

1  Upendra Baxi, ‘Constitutionalism as a Site of State Formative Practices’ (1999) 21 Cardozo L. Rev. 1183, 1186.
2 See, Vijayashri Sripati, Constitutionalism in India and South Africa: A Comparative Study from a Human Rights Per-
spective (2007). Tulane Journal of International & Comparative Law, Vol. 16, 2007- 2008. Available at SSRN: https://ssrn.com/ab-
stract=1883607
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social interests through positive governmental actions is equally necessary. 

The primary difference between negative and positive protection  of interests 

is that the former is justiciable in courts of law, while the latter generally is not.

Like other written constitutions, the Indian Constitution is a document 

which, on the one hand, lays down the organisational principles of the Indian 

polity ascribing functions and powers which guarantee certain inalienable 

rights of Indian citizens (a few of those rights are also available to non-citizens 

or foreigners) as ‘Fundamental Rights’. While on the other, it embodies certain 

social and economic values in the form of ‘Directive Principles of State Policy’ 

which aims at providing for the well- being of the citizens, as well as overall 

national development of the country. On the broad framework of the Indian 

Constitution, the Supreme Court stated that “the Constitution envisions to 

establish an egalitarian social order rendering to every citizen, social, economic 

and political justice in a social and economic democracy of the Bharat Republic.”3

The goal of socio-economic democracy, political freedom, and the 

concept of a welfare State are spelt out in the Directive Principles. The 

Directive Principles are constitutional directions to the organs of the State 

to pursue socio-economic justice, even though they may be non-justiciable. 

“The State” has been defined under Article 12 of the Indian Constitution to 

include the Government, and Parliament of India, and the Government, and the 

Legislature of each of the States, and all local, or other authorities within the 

territory of India or under the control of the Government of India. This definition 

has been extended to Part IV by virtue of Article 36 of the Constitution. Hence, 

all statutory corporations, State instrumentalities or agencies, as well as the 

Courts in India are bound to act in consonance with the Directive Principles.

The idea behind incorporating Directive Principles in the Indian 

Constitution was borrowed from the Irish Constitution. The Principles were, 

3 Samantha v State of Andhra Pradesh AIR 1997 SC 3297
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however, moulded to suit the socio-economic conditions prevalent in India 

at the time of framing the Constitution.

The historical background of the Directive Principles commenced with 

the discussion on socio-economic rights in the Constituent Assembly, the 

committee entrusted with the drafting of the Indian Constitution.

Before the Constituent Assembly on the 29th April 1947, Sardar Vallabhai 

Patel, an Indian barrister and statesman, who is often regarded as the founding 

father of India, said:

“that in considering the question of fixing the Fundamental 

Rights and incorporating them into the constitution the 

committee concluded that the Fundamental Rights should be 

divided into two parts—the first part justiciable and the other 

part non-justiciable. Thus, we find Part III of our constitution 

deals with Fundamental Rights that are meant to be enforced 

by a court of law and Part IV deals with the Directive Principle 

of State Policy that are not legally enforceable. This part of our 

constitution finds a parallel only in the Irish Constitution and 

may be consideration as a code of rules to be followed by the 

government in relation to its people. In short, the Government is 

instructed to abide by these moral and economic precepts, but 

they cannot be enforced in Courts of Law.”4

Dr. B.R. Ambedkar, the architect of the Indian Constitution, however, 

opined that the Directive Principles were not intended to be mere ‘pious 

declarations’. They were in the nature of an instrument of instructions, and 

whoever captured power “will have to respect these”. He said:

4 Available at https://www.constitutionofindia.net/constitution_assembly_debates/volume/3/1947-04- 29?paragraph_num-
ber=158%2C141%2C140%2C45#3.18.158.
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“It is the intention of the Assembly that in future both the 

legislature and the executive should not merely pay lip-service 

to these principles enacted in this part, but that they should 

be made the basis of all executive and legislative action that 

may be taken hereafter in the matter of the governance of the 

country.”5

The above views of two prominent members of the Constituent Assembly 

signify the rationale behind the inclusion of Directive Principles of State 

Policy. Nonetheless, the members of the Constituent Assembly themselves 

were divided on the inclusion of Directive Principles of State Policy. Many 

could not envision the utility of an unenforceable set of exhortations. Some 

recommended scrapping the Chapter altogether, while others pressed for 

placing it within the domain of Part III as fundamental rights. Still others argued 

over the level of detail that the Principles set out. While some of the members 

pointed out the contradictions inherent in placing abstract principles of 

economic justice alongside concrete policies. Despite such differences, Part 

IV of the Indian Constitution, which contained the Directive Principles was 

incorporated,6 with a sense of approval by some, and acceptance by others.

The key difference in the context of constitutional rights theory, between 

socio-economic rights, and civil and political rights, is that socio-economic 

rights are ‘positive rights’, which require the State to expend its resources 

to provide a remedy. Civil and political rights are ‘negative rights’, which 

simply require the State to refrain from unjust interference with individual 

liberty. To label of socio-economic rights as “positive rights” detracts from 

5 Kashyap, Subhash C, 1994. Our Constitution: An Introduction to India’s Constitution and Constitutional Law, National Book 
Trust, New Delhi, India, p 140.
6 Gautam Bhatia, “Directive Principles of State Policy”, in Mehta, Khosla and Chowdhury (ed.) The Oxford Handbook of the 
Indian Constitution (OUP 2016).
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the fundamental nature of their content; in essence, they consist of rights 

to the resources which are necessary in order to live a minimally decent life 

within society.7 Amartya Sen views them in terms of basic ‘human well-being’, 

conceived in terms of how a person can ‘function’, through ‘activities (like eating 

or reading or seeing), or states of existence or being, e.g. being well-nourished, 

being free from malaria, not being ashamed by the poverty of one’s clothing 

or shoes’.8 To have autonomy, and to be able to exercise free choice, socio- 

economic rights can be considered to be the ‘component[s] of a commitment 

to individual freedom’9; as the means of enabling civil and political rights 

to exist. For instance, without being literate, there is not much possibility 

of effective use of the right to freedom of speech, and without housing, 

there is a very limited version of a right to privacy. From this perspective, the 

decision to make civil and political rights only legally enforceable appears to 

be illogical.10

The major reason for the non-enforceability of socio-economic rights 

is that it imposes a huge burden on public resources. A criticism of the non 

– justiciability of socio-economic rights is the lack of legal certainty; it is 

argued that by their very nature, they are open and indeterminate, and there 

is a lack of conceptual clarity.11 Another related argument made against the 

practicability of legal enforcement is that cases involving socio-economic 

rights are too complex, and are embedded in a complex web of causes and 

effects.12 There is a danger that a judicial decision, which effects a change 

in the distribution of resource expenditure, could upset the balance in ways 

which are unexpected, as its decision on one area of social policy could have 

7 Ibid.
8 Amartya Sen, Well-Being, Agency and Freedom: The Dewey Lectures 1984, 82 THE J. PHIL. 169, 197-98 (1985).
9 See, David Feldman, Civil Liberties and Human Rights in England And Wales 113 (2d ed., 2002).
10 K.D. Ewing, Constitutional Reform and Human Rights: Unfinished Business?, 5 THE EDINBURG L. REV. 297, 323 (2001).
11 Michael J. Dennis & David P. Stewart, Justiciability of Economic, Social, and Cultural Rights: Should There Be an Interna-
tional Complaints Mechanism to Adjudicate the Rights to Food, Water, Housing, and Health?, 98 AM. J. INT’L L. 462, 464, 473 (2004).
12 See, Craig Scott & Patrick Macklem, Constitutional Ropes of Sand or Justiciable Guarantees? Social Rights in a New South 
African Constitution, 141 U. PA. L. REV. 1, 23-24 (1992).
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an impact on another. The legitimacy of judicial intervention suggests that 

socio- economic rights cases could therefore overstep the proper boundaries 

of judicial review.13

The most fundamental argument of the human rights theory is that 

socio- economic rights better reflect the experience of human existence, 

than the individualistically centred civil and political rights.14 To render only 

civil  and political rights as being legally enforceable, it would represent a 

structural imbalance in the conception of rights. Socio-economic rights are 

by definition more socially oriented; they add a participatory, duty-based 

dimension to the concept of human rights, and reflect a concern for the 

welfare of the community, and as such, are aligned to a notion of citizenship 

which is much sought in today’s political environment.15

In this backdrop, the trend of legal scholarship as well as adjudication 

of socio- economic rights has been evolving, and at present, is far more 

different than what it used to be.

Significant Constitutional Amendments to the Directive Principles

Since the Directive Principles are primarily directed towards the 

organs of the State, it seems necessary to mention landmark constitutional 

amendments which have sought to enforce certain values contained in the 

Directive Principles.

(i) To begin with, the 42nd Constitutional Amendment, 1976 made four 

significant changes in the Directive Principles:

first, it amended Article 39 which obligates the State to secure a social

order for the promotion of the welfare of the people;
13 Wiles, supranote 5.
14 See, Jack Donnelly, The Concept of Human Rights 27-44 (Preston King ed., 1985).
15 See Paul Hunt, Reclaiming Social Rights: International and Comparative Perspectives 53-54 (1996).



The 1
st 

International Expert Meeting (IEM) PROCEEDING

72

second, it inserted Article 39-A, which makes it the duty of the State 
to

provide for equal justice and free legal aid. To give effect to this provision, 

Parliament enacted the Legal Services Authorities Act, 1987;

third, it inserted Article 43A which deals with the participation of 
workers

in the management of industries;

fourth, Article 48A was inserted, which deals with the protection and

improvement of environment. The Water Pollution, Air Pollution, 

Environmental Pollution Acts, Forest Act etc. demonstrate the application 

of the principles laid down in Article 48A.

Most importantly, it bestowed a higher status to the Directive 

Principles than Fundamental Rights contained in Part III of the Indian 

Constitution. Later, a three-judge bench of the Supreme Court16 held 

that Parts III and IV of the Constitution are complementary to each other, 

and not exclusionary. The Constitution aims at bringing about a synthesis 

between Fundamental Rights and Directive Principles.

(ii) The 44th Constitutional Amendment, 1978 added clause (2) to Article 

38, which directs the State to minimize inequalities in income, to eliminate 

inequalities in status, facilities and opportunities, not only amongst 

individuals, but also amongst groups of people residing in different areas 

or engaged in different vocations.

(iii) One of the most significant constitutional amendments, made 

for the enforcement of Directive Principles was the 73rd Constitutional 

Amendment, 1992. Article 40 of the Directive Principles directs the State 

to take steps to organize Village Panchayats, as a third tier of government 

for better governance. It provided the Panchayat system with a uniform 

16 Sanjeev Coke v Bharat Coking Goal AIR 1983 SC 239
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Constitutional base, and laid out its functions.

(iv) Equally important, is the 86th Constitutional Amendment, 2002, which 

inserted Article 21-A in the chapter of Fundamental Rights, which provides 

the Right to free and compulsory education to all children in the age group 

of six to fourteen years as a Fundamental Right. This amendment had its 

genesis in Article 41 of the Directive Principles, which pertains to the Right 

to work, education and public assistance in certain cases. Article 45 was 

amended, which directed the State to endeavor to provide early childhood 

care and education for all children until they complete the age of six years.

(v) Another significant constitutional amendment on Directive Principles 

is the 97th Constitutional Amendment of 2011, which inserted Article 

43-B in the Chapter of Directive Principles in the Constitution. Article 

43B authorizes the State to promote voluntary formation, autonomous 

functioning, democratic control and professional management of co-

operative societies.

The State has implemented various policies in the Directive Principles 

by formulating law and policy to achieve the Directives. Significant among 

them are the Mahatma Gandhi National Rural Employment Guarantee 

Act (MGNREGA), the Integrated Rural Development Program (IRDP), the 

Integrated Tribal Development Program (ITDP), and the Pradhan Mantri 

Gram Sadak Yojana etc.

Landmark judgements of the Supreme Court

After the Constitution came into force, the courts adopted a strict and 

literal interpretation of the Directive Principles. The Directive Principles were 

considered to be subordinate to Fundamental Rights, as they were akin to 

moral principles, rather than legal.
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In State of Madras v Champakam Dorairajan17, the Supreme Court held 

that the Directive Principles, which are expressly made unenforceable by the 

courts, could not override Fundamental Rights. The laws which were enacted to 

implement Directive Principles could not take away the Fundamental Rights. The 

Directive Principles should conform, and run subsidiary to Fundamental Rights.

Such ‘judicial minimalism’ continued in Muir Mills v. Suti Mills Mazdoor 

Union18, where the Directive Principles were invoked for enforcement of 

rights of workmen to bonus payments. The Court declined to interpret the 

Principles even as interpretative guides, preferring to adhere to traditional 

common law employment concept of wages and bonus.

Various High Courts held that the Directive Principles had no role in the 

judicial task. In Jagwant Kaur v. The State of Bombay19, the Bombay High Court 

held that “any article conferring fundamental rights cannot be whittled down or 

qualified by any thing that is contained in part IV of the Constitution.”20

By the end of the 1950s, a subtle – yet distinct – change set in judicial 

interpretation, with the courts taking a view which harmoniously construed 

the Directive Principles and Fundamental Rights. Judicial review veered 

from irreconcilability to integration between Directive Principles and the 

Fundamental Rights.

In Re Kerala Education Bill21 was filed in the context of the rights of 

minorities to run educational institutions. Referring to the Directive Principles, 

which mandate the State to ensure the provision of effective and adequate 

education, the Court ruled that:

17 State of Madras v Champakam Dorairajan AIR 1951 SC 226 
18 Muir Mills v. Suti Mills Mazdoor Union 1955 (1) SCR 991
19 Jagwant Kaur v. The State of Bombay AIR 1952 Bom 461

20 Ibid, para 4, Chagla C.J.

21 In Re: The Kerala Education Bill 1959 SCR 995.
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“As subsidiary to the Chapter on Fundamental Rights… 

nevertheless, in determining the scope and ambit of the 

fundamental rights relied on by or on behalf of any person or 

body the court may not entirely ignore these directive principles 

of State policy laid down in Part IV of the Constitution but should 

adopt the principle of harmonious construction and should 

attempt to give effect to both as much as possible”.22

In Re Kerala Education Bill, the Court made the Directive Principles an 

integral part of the enquiry into the validity of restrictions on Fundamental 

Rights. This happened primarily in the realm of labour legislation, where a 

number of employee-oriented laws were challenged under Article 19(1)(g) of 

the Constitution which guaranteed the right to practice any profession or to 

carry on any occupation, trade or business to all citizens23

The change was noticeable in Mumbai Kamgar Sabha v Abdulbhai24, 

wherein the Supreme Court held that when two judicial choices were available, 

preference to the construction, which conforms with the social philosophy 

of the Directive Principles has to be accepted. The courts could look at the 

“lode star” of  the Directive Principles, while interpreting a particular statute.

A period of visible transition and transformation took place in the 

perception of the Court during the post emergency period (March, 1977), 

which resulted in the growth of human rights jurisprudence. The beginning 

of this transformative era in the institutional history of the Court is marked 

22 Ibid [14] (Das C.J.).
23 See, for e.g., Prakash Cotton Mills vs State of Bombay, 1962 SCR (1) 105; Jugal Kishor vs Labour Commissioner, AIR 1958 Pat 
442; Chandrabhavan vs. State of Mysore, 1970 SCR (2) 600. See, Bhatia, supranote 37.

24 Mumbai Kamgar Sabha v Abdulbhai AIR 1976 SC 1455
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by certain landmark judgments. The three landmark judgments which, in 

my view, are crucial in understanding as to how the Court was able to give 

content to Directive Principles are:

i. Maneka Gandhi vs. Union of India25,
ii. Minerva Mills vs. Union of India26 and
iii. Francis Coralie Mullin vs. Delhi Administration27.

In 1978, the strict and literal interpretation of the Directive Principles 

by the Courts underwent a change, soon after the internal emergency when 

there were large- scale violations of basic liberties and political rights.28 The 

change came with the judgement in the Maneka Gandhi case. The case 

involved the refusal by the Government to issue a passport to the petitioner, 

which restrained the liberty of the petitioner to travel overseas. In answering 

the question whether the denial could be sustained without a pre-decisional 

hearing, the Court gave an expansive interpretation to the scope and content 

of the right to life and liberty. It ruled that the procedure must conform with the 

requirement of procedural due process. The procedure cannot be arbitrary, 

unfair or unreasonable. Once the scope of Article 21 had thus been explained, 

the door was open to its expansive interpretation to include various facets of 

life.29

In 1981, in Francis Coralie Mullin v. The Administrator30, the Court declared:

“The right to life includes the right to live with human dignity 

and all that goes with it, namely, the bare necessaries of life 

such as adequate nutrition, clothing and shelter and facilities 

25 Maneka Gandhi v. Union of India, (1978) 2 S.C.R. 621.

26 Minerva Mills Ltd. v. Union of India, (1981) 1 S.C.R. 206.

27 Mullin v. Adm’r, Union Territory of Delhi, (1981) 2 S.C.R. 516.
28 See, SP Sathe (2001). Judicial Activism: The Indian Experience. Wash. UJL & Pol’y, 6, 29.

29 Maneka Gandhi v. Union of India, (1978) 2 S.C.R. 621.

30 Francis Coralie Mullin v. The Administrator, Union Territory of Delhi (1981) 1 SCC 608
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for reading, writing and expressing oneself in diverse forms, 

freely moving about and mixing and commingling with fellow 

human beings. The magnitude and components of this right 

would depend upon the extent of economic development of the 

country, but it must, in any view of the matter, include the bare 

necessities of life and also the right to carry on such functions 

and activities as constitute the bare minimum expression of the 

human self”.31

On the basis of the decisions in the Maneka and Francis Coralie Mullin 

cases, the court gave an expansive interpretation to the Right to Life, so as to 

include  various facets of life within it. The Minerva Mills judgement brought 

a finality to the issue of hierarchy between Fundamental Rights and Directive 

Principles. In Minerva Mills, Justice Y.V. Chandrachud stated that Parts III and 

IV of the Constitution are “like a twin formula for achieving a social revolution 

which is the ideal . . . the visionary founders of the Constitution set before 

themselves… and the harmonious relationship between them is a basic feature 

of the Indian Constitution”.32

Ever since the afore-mentioned three cases, the court has given a wider 

interpretation to the Directive Principles. In Air India Statutory Corporation v. 

United Labour Union33, the Court held that Directive Principles are an integral 

part of the Constitution. The Directive Principles have been elevated to 

inalienable fundamental human rights making it justiciable by themselves. 

Social and economic democracy is the foundation for a stable political 

democracy.

31 Ibid.

32 Minerva Mills Ltd. v. Union of India, (1981) 1 S.C.R. 206, 208–09.

33 Air India Statutory Corporation v. United Labour Union AIR 1997 SC 645
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In Ashoka Kumar Thakur v Union of India34, the Supreme Court held that 

no distinction could be made between Fundamental Rights and the Directive 

Principles, merely because the Directive Principles are non - justiciable in 

nature, which does not imply that they are of subordinate importance.

The Court interpreted the right to life in Article 21 of the Constitution 

to include inter alia the right to education, food, shelter, health and medical 

care, and right to livelihood. To accomplish this feat, the Court relied on an 

expansive reading of Article 21, where despite the clear language in Article 

37 stating that Directive Principles are not judicially enforceable, the right to 

life has been held to encompass a right to live with dignity. This substantive 

change in the law, expanded the discretion of the Court to strike down 

legislation incompatible with fundamental rights.

Public Interest Litigation

The 1980’s saw the Supreme Court embark on a period of judicial 

activism, in the background of a vast population, who on account of poverty, 

illiteracy and other structural and institutional barriers are unable to gain access 

to justice. The Supreme Court did away with the limitations of locus standi, 

and permitted a non- governmental organization (NGO), a public-spirited 

person, or a lawyer to espouse the cause of an individual or group who were 

unable to approach the Court to seek redressal. The Court adopted a three-

pronged test to determine the admissibility of a public interest petition i.e. it is 

bona fide, in public interest, and that the affected person was unable to move 

the Court. The Court sought to make the Rule of Law a reality for the down-

trodden and underprivileged who could not access the Courts. The legal 

Doctrine of “jus tertii” which implies that nobody except the affected person 

could approach the courts for a legal remedy was relaxed in public interest 
34 Ashoka Kumar Thakur v Union of India (2008) 6 SCC 1
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petitions. By relaxing the concept of locus standi, the Court gave content to 

make Fundamental Rights a meaningful reality, rather than a teasing illusion.

The evolution of public interest litigation was accompanied by a 

substantive expansion of Article 21 of the Constitution, which guarantees that 

“no person shall be deprived of his life or personal liberty except according 

to the procedure established by law.” This right is guaranteed to both citizens 

and non-citizens alike.

The procedural modifications permit citizens to bring claims of 

fundamental right violations and empower the Courts to actively monitor the 

implementation of remedial schemes.35

I will now touch upon certain specific socio-economic rights which have 

been recognised by the Supreme Court through a teleological interpretation 

of Article 21 of the Indian Constitution, which guarantees the Right to Life and 

Personal Liberty.

Right to Work

Article 41 of the Directive Principles provides that the State shall within 

the limits of its economic capacity and development, make effective provision 

for securing the right to work and education, and provide public assistance in 

cases of unemployment, old age, sickness and disablement, and other cases 

of undeserved want. Article 42 enjoins upon the State to make provision for 

securing just and humane conditions of work and for maternity relief.

The State has framed various laws to give effect to these Directive 

Principles. The National Rural Employment Guarantee Act, 2005 was enacted 

with the object to provide employment to at least one family member for 100 

35 See, Rehan Abeyratne, Socioeconomic Rights in the Indian Constitution: Toward A Broader Conception of Legitimacy, 39 
Brook. J. Int’l L. (2014). Available at: http://brooklynworks.brooklaw.edu/bjil/vol39/iss1/1
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days in a year to tide over the severe problem of rural unemployment during 

non-agricultural seasons.36

The Supreme Court secured the release of bonded labour from 

exploitation in stone quarries in the Bandhua Mukti Morcha v. Union of India37 

case. The Court considered the issue of non-implementation of the law 

abolishing the practice of bonded labour, and drew on the Directive Principles, 

to issue directions to the State Governments to discharge its constitutional 

obligation towards bonded labourers. The Court inter alia held that:

“The right to live with human dignity enshrined in Article 21 

derives its life breath from the Directive Principles of State Policy 

from particularly clauses (e) and (f) of Article 39 and Article 41 

and 42 and at the least, therefore, it must include protection 

of the health and strength of workers, men and women and 

of the tender of age of children against abuse, opportunities 

and facilities for children to develop in a healthy manner and 

in conditions of freedom and dignity, educational facilities, just 

and humane conditions of work and maternity relief. These are 

the minimum requirements which must exist in order to enable 

a person to live with human dignity and no State has the right 

to take any action which will deprive a person of enjoyment of 

these essentials…”38

Right to Shelter

Article 43 inter alia provides that the State shall endeavour to secure 

by suitable legislation, or economic organisation, or in any other way, a living 
36 Section 3 of the National Rural Employment Guarantee Act, 2005
37 Bandhua Mukti Morcha v. Union of India AIR 1984 SC 802
38 Ibid.
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wage and a decent standard of life for all workers. The Supreme Court 

recognized the right to shelter to form a constituent of Article 21 of the 

Constitution. However, the Court did not impose a positive obligation on the 

State to provide housing to the homeless.39

The scope of Right to Shelter was explained in Chameli Singh v. State of U.P.40, 

the Court explained in:

“…Right to shelter, therefore, includes adequate living space, safe 

and decent structure, clean and decent surroundings, sufficient 

light, pure air and water, electricity, sanitation and other civic 

amenities like roads etc. so as to have easy access to his daily 

avocation. The right to shelter, therefore, does not mean a mere 

right to a roof over one’s head, but right to all the infrastructure 

necessary to enable them to live and develop as a human 

being. Right to shelter when used as an essential requisite to the 

right to live should be deemed to have been guaranteed as a 

fundamental right. As is enjoined in the Directive Principles, the 

State should be deemed to be under an obligation to secure it 

for its citizens, of course subject to its economic budgeting…”41

Right to Health

Article 47 of the Directive Principles provides for the duty of the State 

to improve public health. The Supreme Court recognized the right to health 

as being an integral constituent of the Right to Life.

39 See, Madhav Khosla. “Making social rights conditional: Lessons from India.” International journal of constitutional law 8.4 
(2010): 739-765.

40 Chameli Singh v. State of U.P (1996) 2 SCC 549
41 Ibid
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The Supreme Court laid emphasis on the provision of health care in 

Vincent Panikur Langara v Union of India42, wherein it was held that maintenance 

and improvement of public health must be given top priority. It stated that 

health care is “indispensable to the very physical existence of the community 

and on the betterment of these depends the building of the society of which the 

constitution makers envisaged.”43

In Consumer Education and Research Centre v. Union of India44 the 

Supreme Court, in a Public Interest Litigation, was considering the case of 

the health of workers in the Asbestos industry. Noticing that long years of 

working in the industry, had let to the exposure of the workers to a disease 

viz “Asbestosis”. To enforce the fundamental right to health of the workmen, 

the Court directed all industries to maintain the health record of every 

worker, adopt the Membrane Filter test to detect asbestos fibre, and provide 

compulsory health insurance for every worker.

In Occupational Health and Safety Association v Union of India45, the 

Petitioners who represented 130 Coal Fired Thermal Power Plants in India, 

alleged that there were no proper occupational health services in place. 

The right to health included the right to live in a clean, hygienic and safe 

environment flowing from Article 21 of the Constitution i.e. Right to Life. 

Clauses (e) and (f) of Articles 39, 41 and 42 include protection of health and 

strength of workers, and to provide for just and humane conditions of work. 

Those are minimum requirements which must exist to enable a person to live 

with human dignity. Every State has an obligation and duty to provide at least 

the minimum conditions ensuring human dignity. However, where workers 

are engaged in hazardous and risky jobs, the responsibility and duty of the 

State is double-fold.
42 Vincent Panikur Langara v Union of India AIR 1987 SC 990

43 Ibid.

44 Consumer Education and Research Centre v. Union of India (1995) 3 SCC 42.
45 Occupational Health and Safety Association v. Union of India (2014) 3 SCC 547
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Other health-related issues which have been considered in Public 

Interest Litigation include the quality of drugs and medicines being marketed 

in the country, the rights of the mentally ill, and the minimum standards of 

care to be observed in mental hospitals.

The necessity of emergency medical aid as a core right has been 

mandated by the court as a constituent of the Right to Life, in all hospitals, 

irrespective of whether they are in the public or private sector. It should be 

possible to contend that the health policy priorities of the State will have to 

be tailored to meet specific minimum obligations.46

Right to Education

The insertion of Article 21-A in Part III of the Indian Constitution in 

2002, which provided for the fundamental right of education to all children 

between the ages of 6 and 14, emanate from the judgement of a Constitution 

Bench of the Supreme Court in Unnikrishnan J. P. v. State of Andhra Pradesh47. 

A challenge was brought by private medical and engineering colleges to 

provincial State law regulating the charging of ‘capitation’ fees from students 

seeking admission. The college managements were seeking enforcement 

of their right to do business. The court expressly negated this claim, and 

declined to accept the non-enforceability of Directive Principles.48

The significance of the Unnikrishnan judgement has been the necessity 

to provide primary education as a minimum core of the right to education, 

which was implicit in Article 45, which set an outer time limit for the ‘progressive 

46 Muralidhar, Justice S. “The Expectations and  Challenges  of  Judicial  Enforcement  of  Social  Rights.” Social Rights Juris-
prudence: Emerging Trends in International and Comparative Law (2008): 102-123.

47 Unnikrishnan J. P. v. State of Andhra Pradesh 1993 SCC (1) 645.

48 Ibid.
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realization’ of the right. Secondly, it prompted a constitutional amendment, 

which formally acknowledged the transformation of this right from a Directive 

Principle into an enforceable fundamental right.

The Right of Children to Free and Compulsory Education Act, 2009 

was enacted by the legislature to give effect to Directive Principles, and 

Fundamental Rights. The importance of the case also lies in its impact on 

judicial decision making where creativity and innovation are key determinants 

to effective intervention.49

Right to Food

In April 2001, an NGO viz. the People’s Union for Civil Liberties50 

approached the Court for relief, since several States in the country faced their 

second or third successive year of drought, despite having 50 million tonnes 

of food stocks with the Food Corporation of India, a central institution, which 

allegedly failed to make the minimum food requirements available to the 

vast drought-stricken population. The Court identified the area of immediate 

concern, directing State Governments to ensure that all the Public Distribution 

System (PDS) shops were re- opened and made functional. It was necessary 

to identify persons who were Below Poverty Line (BPL) families in a time-

bound period, and information was sought on the implementation of various 

Government schemes which were meant to help people cope with the crisis.51

The Court has attempted to imbue a substantive constitutional content 

to the international obligations assumed by India in the Universal Declaration 

of Human Rights and the International Covenant on Economic and Social 

and Cultural Rights. Eradicating extreme poverty and hunger is a significant 
49 Muralidhar, supranote 63.
50 PUCL vs Union of India and others, Civil Writ Petition 196 of 2001
51 Muralidhar, supranote 63.
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facet of the Millennium Development Goals of the United Nations. Social 

welfare legislation is but a step to achieve those goals. The enactment of 

the National Food Security Act, 2013 constituted a milestone in legislative 

attempts to provide food security at the household level. The Act discerns a 

targeted Public Distribution System for providing food-grains to those below 

the poverty line.52

Right to Enjoy Pollution Free Water and Air

Article 48A of the Constitution provides that the State shall endeavour 

to protect and improve the environment, and to safeguard the forest and 

wildlife of the country. There has been an increasing consciousness and 

growing awareness towards the protection of the environment, forest and 

wildlife by the courts.

In Subhash Kumar v State of Bihar53, the Court dealt with the issue of  

pollution which was being caused to the Bokaro river from the sludge and 

slurry discharged from the washeries of a steel company situated in the 

vicinity. The court held that Right to Life under Article 21 of the Constitution, 

includes the right of a pollution-free environment for full enjoyment of life. If 

anything endangered or impaired the quality of life in derogation of laws, a 

citizen has the right to take recourse to Article 32 of the Constitution, which 

deals with enforcement of Fundamental Rights by the Supreme Court, for 

removing the pollution of water or air, which may be detrimental to the quality 

of life. The court expanded the concept of locus standi in a Public Interest 

Petition under Article 32 for the prevention of pollution, at the instance of 

affected persons, or even by a group of social workers, or journalists. The 

courts can take affirmative action by issuing directions to the State to take 

action for protecting the environment and ecology.54

52 Justice K.S. Puttaswamy (Retd.) & Anr. v. Union of India & Ors. at para. 161, (2019) 1 SCC 1
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The social and economic goals contemplated at the time of 

Independence, remain at the forefront of the agenda of the State even today. 

Certain parts of the Constitution play a leading role in declaring the blueprint 

of its social intent.  Directive Principles were specifically incorporated into 

the Constitution for this purpose. Though not enforceable, the principles 

enshrined therein are “fundamental in
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the governance of the country”, and it is the duty of the State to apply these 

principles while making laws.55

As our constitutional jurisprudence has evolved, the Directive Principles 

have been recognised as being more than a mere statement of desirable 

goals. The values underlying the Directive Principles, such as welfare of 

the poor and weaker sections of the society, have been introduced in the 

interpretation of economic legislation by the judiciary. The Courts have evolved 

and adopted principles of  interpretation, which will further the goals set out 

in the Directive Principles, which is a substantial step towards fulfilment of 

the Directive Principles, as envisaged by the Constitution makers i.e. to build 

a socially just society.56
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Abstract

This paper analyzes the role of the Constitutional Court of Bosnia and Herzegovina for 
the promotion of social justice under the conditions of a triple transformation from war to 
peace and from a communist regime based on the Titoist self-management ideology to 
a liberal-democratic political regime and economic market system in three parts. The first 
section describes the political, constitutional and economic context following from the 
collapse of the former Socialist Federal Republic of Yugoslavia to the establishment of the 
newly independent state of Bosnia and Herzegovina. The second section describes and 
analyzes the constitutional and institutional arrangements established under the General 
Framework Agreement for Peace, concluded in Dayton/Ohio and Paris, 1995. The third 
section deals with the role of the Constitutional Court and analyzes with reference to its 
case law the interpretative doctrines developed in its adjudication of the right to property 
concerning different concepts of property and the right to work in the context of the 
constitutionally guaranteed right to return of refugees and restitution of property. 

Keywords: power sharing, anti-discrimination, transitional justice, right to property, right 
to work, constitutional principles, interpretative doctrines

1. Bosnia and Herzegovina: the Historic and Political Context
With the process of dissolution of the former Socialist Federal Republic of Yugoslavia 
(SFRY), which had been established by the victorious Yugoslav Communist Party after the 
end of the Second World War, the Socialist Republic of Bosnia and Herzegovina, having 
been one of the six federal entities of SFRY, was in a particularly difficult sandwich position 
in 1991. According to Lenin´s and Stalin´s model for communist federations1, the federal 
entities of SFRY had constitutionally been seen as constitutive entities with the `ethnic´ 
majority population on the respective territory conceived as the state-forming nation 
for the respective `Yugoslav´ republics, namely Slovenia, Croatia, Serbia, Macedonia and 
Montenegro. However, as an exeption from the rule and due to the historic legacy of 
the Ottoman and the Habsburg empires and the ensuing demographic situation with no 
ethnic group in an absolute majority position, Bosnia and Herzegovina could never be 
considered to be the state of one state-forming nation with other groups in the position 
of national minorities. Hence, three major groups, Muslims, originally categorized as 
a religious, not `national´ group2, Serbs, and Croats were seen as `constitutive´ for this 
1 Professor of Comparative Public Law and Political Science at the University of Graz, Austria. Fmr international judge of the 
Constitutional Court of Bosnia and Herzegovina (1997-2002), Legal adviser of the Special Adviser to the UN Secretary General on 
Cyprus. 
Bill Bowring, The Degradation of the International Legal Order? The Rehabilitation of Law and the Possibility of Politics (New York: Rout-
ledge and Cavendish, 2008), 13-20.
2 Most authors on the history of state- and nation-building in Yugoslavia follow the official communist doctrine and party his-
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Yugoslav republic. In order to counteract centrifugal forces following from the state- and 
nation-building processes not only in Bosnia and Herzegovina (BiH), but all over Europe 
in the 19th and the 20th centuries, the Yugoslav Communist Party, under its victorious 
slogan „Bratstvo i Jedinstvo (Brotherhood and Unity)“, took over a de facto system of 
proportional representation and participation of these three groups in all of the republican 
institutions3. This system had already been developed under the Habsburg political 
system as conflict prevention mechanism, but was not taken over in the period between 
the two world wars with the establishment of the Kingdom of Serbs-Croats-Slovenes 
immediately after the First World War and its transformation into the Yugoslav kingdom 
in 1927, both characterized by Greater Serbian aspirations for hegemony. Finally, in the 
course of transformation from a communist one-party system to a multi-party system in 
1990, this institutional mechanism became constitutionally entrenched and formed the 
basis for the first multi-party elections in November 1990. However, due to the strong 
ethnic polarization of society with the foundation of political parties along ethno-national 
lines, the results of these elections resembled more a census4. 

Hence, with the final breakdown of Communist Yugoslavia in the course of 1991 and the 
wars in Slovenia and Croatia in summer and fall of 1991, the newly elected tripartite Muslim/
Serb/Croat government faced a problematic impasse when trying to remain `neutral´ 
and therefore `independent´ from any of the war-faring parties: on the one hand, both 
Muslim and Croat party leaders were afraid of being left over in a Serb-dominated `rump 
Yugoslavia´ under the leadership of the no longer socialist, but nationalist-authoritarian 
regime having been established by Slobodan Milošević in the Republics of Serbia and 
Montenegro, whereas, on the other, the political leader of the Serb Democratic Party 
(SDS) in BiH, Radovan Karadžić, threatened war in case of a declaration of independence 
by a majority vote of Muslim and Croat representatives in parliament. All efforts to reach 
a political compromise failed and a fully fledged war broke out in BiH in April 1992.5  

What are the consequences of the following four years of war in BiH, stopped only by 
NATO-intervention based on a UN-Security Council mandate and followed by the Dayton 
Peace Agreement of December 1995?6

Already during the war, three new political ̀ units´ came into being. First, under the political 
leadership of R. Karadžić and the SDS, a new state, called `Republika Srpska´  (RS; not 
to be confused with the Republic of Serbia) was finally created by secession from the 
already internationally recognised Republic of Bosnia and Herzegovina in April 1992 and 
through military attack going hand in hand with ethnic cleansing, the military forces of 
RS, composed of the former Serb military personnel of the Yugoslav army from BiH, held 
around 70 per cent of the entire territory of BiH until 1995. The second political unit, called 

tory that muslims with a lower-case ̀ m´ were a religious, but not ethnic, group and thus legally recognized as an (ethnically conceived) 
nation only through the Republican Constitution of 1974, henceforth Muslims with a capital `M.´ 
3 Mirsad Abazović, Nacionalni aspekti kadrova u BiH 1945-1991 [National Aspects of the Formation of Cadres in Bosnia and Her-
zegovina 1945-1991] (Sarajevo: Bibliotheka Posebna Izdanja, br. 66, 2000).
4 See Joseph Marko, “Defective Democracy in a Failed State? Bridging Constitutional Design, Politics and Ethnic Division in 
Bosnia-Herzegovina,” in Practising Self-Government: A Comparative Study of Autonomous Regions, eds. Yash Gai and Sophia Woodman 
(Cambridge: Cambridge University Press, 2013), 286.
5  See Joseph Marko , “Autonomy or Partition? The Ethno-National Effects of Territorial Delimitation in Bosnia and Herzegovi-
na,” in Local-Self-Government, Territorial Integrity and Protection of Minorities, ed. Swiss Institute of Comparative Law, Publications of the 
Swiss Institute of Comparative Law, Vol. 29 (Zurich: Schulthess, 1996), 121-143; Sabrina P. Ramet, The Three Yugoslavias: State-Building 
and Legitimitation, 1919-1992 (Washington: Indiana University Press, 2006), 381-469;
6 The following description has been elaborated in detail by Marko, “Defective Democracy”, fn 4 and Joseph Marko, Ethnopol-
itics and Constitutional Reform in Bosnia and Herzegovina, eds. Ola Listhaug and Sabrina P. Ramet, Bosnia-Herzegovina since Dayton: 
Civic and Uncivic Values, (Ravenna: Longo Editore, 2013), 49-80. 
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`Herceg-Bosna´, was established in July 1992 by the political leaders of the Croatian party 
HDZ in those parts of Herzegovina that were defended by so-called `Croatian Defence 
Forces´ and which formed, at the beginning of the war, a military alliance with the army 
of the Republic of BiH under the political leadership of its president, Alija Izetbegović, 
a Muslim. However, after a war within the war had broken out between the Muslim 
dominated government forces and the Croat Defence Forces in 1993, a third political unit, 
the `Federation of Bosnia and Herzegovina´ (FBiH) was created under strong pressure of 
the American administration through the Washington Agreement of April 1994. Whereas 
the war constitution of RS provided for a strong central state without any legal reference to 
ethnic groups, the constitution of FBiH provided for a bi-national federal state of Muslims, 
having renamed themselves in 1993 into Bosniacs, and Croats. This federation was also 
territorially delimited into so-called ̀ cantons.´ Eight of these cantons were populated with 
either Bosniac or Croat majority population, only two of them were called ̀ mixed cantons´ 
with no clear-cut majority population. At the federal level, the constitutional provisions 
introduced an ethno-national power sharing system for the legislative and executive 
powers, but also for the judiciary. In addition, the Washington Agreement also provided 
for a Confederation between the newly independent Republic of Croatia and FBiH. 

In conclusion, before the end of the war the territorial and institutional make up of political 
units on the territory of BiH was characterized by a high degree of territorial and functional 
asymmetry. In addition, two neighboring states, Croatia and the so-called Federal Republic 
of Yugoslavia, composed of Serbia and Montenegro, both of them under the control of 
S. Milošević, were parties to the conflict, and there were many efforts of international 
organizations, in particular the United Nations, and the United States to mediate. However, 
only after the genocide against 8000 Muslim men and boys committed in Srebrenica in 
July 1995, they were also ready to intervene militarily in order to stop the war. 

Not only had the war caused approximately 100.000 casualities. Almost half of the 4.5 
million pre-war inhabitants of BiH had become refugees all over Europe, Canada, the 
US and Australia or internally displaced persons (IDPs) by the end of 1995. As can be 
seen from figures commissioned from the UNHCR and the OSCE by the judge rapporteur 
for the case No. U-5/98 of the newly established Constitutional Court of BiH, also the 
demographic make-up of BiH had completely changed from a multicultural society 
with Muslims/Bosniacs, Croats and Serbs living in all of the municipalities of the former 
Socialist Republic of BiH to a strictly ethnically divided society and territorally delimited 
along ethno-national lines as a consequence of genocide and ethnic cleansing during 
the war. 

A comparison of population figures based on the last census in 1991 with 1997 UNHRC 
figures reported in the Constitutional Court´s case No. U-5/98, Partial Decision III7, 
demonstrates that the number of Serbs increased from 54.3 to 96.8% on the territory of RS, 
whereas the number of Bosniacs dropped from 28.7 to 2.2% and the number of so-called 
`Others´ from 7.5% to zero (§ 86). Similar figures demonstrate the effect of ethnic cleansing 
in FBiH, in particular with the numbers of Serbs decreasing from 17.6 to 2.3% (§ 92). What 
has been overlooked, however, in most scholarly literature concerning the effects of 
the war, is the degree of ethnic homogenization of the legislative, executive and judicial 
institutions in those newly established political entities. Again, the figures commissioned 
7  Published in Official Gazette of BiH, Nr. 23/00. All decisions with concurring and dissenting opinions are also published on 
the webpage of the Constitutional Court www.ustavnisud.ba., accessed on 18 August 2019. 
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for the case No. U-5/98 are self-evident, in particular for the law enforcement bodies: in 
RS 97.6% of all judges and prosecutors and 93% of all police officers were of Serb origin (§ 
130). In FBiH there was a strong preponderance of Bosniac judges and prosecutors with 
71.72 % in relation to 23.26% of Croat origin, whereas only 5.0% of Serb origin were left in 
these bodies. The figures for the police forces are similar with slightly more Croats, but 
only 1.22% Serbs (§ 136). 

In addition, after the end of the war with the General Framework Agreement for Peace 
in Bosnia and Herzegovina (GFAP), 14 December 1995,8 there was – with the exception 
of police forces – no lustration of the entire civil service, the media or the educational 
system at all territorial levels so that, for instance, pupils could still learn in 2004 from 
history or geography textbooks in use in RS or the Croat majority cantons of FBiH that 
`their´ President is either S. Milošević or F. Tudjman with the respective capitals of the 
neighbouring countries, Belgrade and Zagreb. 

As far as socio-economic conditions are concerned, the entire institutional make up 
after the Dayton Peace Agreement remained not only strictly ethnically divided, but also 
created a huge, expensive state machinery with more than 1000 `ministers´ at the level 
of cantons, Entities and the state of BiH for a population of 3.5 million inhabitants after 
the war. This huge bureaucratic apparatus is and remains highly ineffective due to the 
complex allocation of competences and the ethnic divisions so that BiH remains aid 
dependent and thus without investment driven and sustainable economic development 
to this day. As can be seen from long-term trends, there was and still remains also a 
highly ethnically divided private labor market and `official´ data delivered by the World 
Bank show an average value in the unemployment rate of 25.06% between 1991 and 2018 
with the highest value of 31.11% in 2006.9 However, as can be seen from reports, youth 
unemployment is even `officially´ much higher and purportedly one of the highest world 
wide with approximately more than 60%:  

„This climate is linked to the political situation“, a figurehead in the Bosnian youth NGO 
sector argues, „instability, corruption, and complicated bureaucratic procedure for 
development of new businesses or foreign investments.“ And the report goes on: „It 
is this complex maze that youth looking for jobs must navigate; with most of the few 
employment opportunities secured through political connections and personal networks. 
As such, many qualified, well educated youth – especially those who are loath to give in 
to the political divisions – are left empty-handed after months of job searching. Most of 
the private-sector jobs that do exist offer very low wages and poor working conditions. ... 
The black economy – in which workers do not receive social security, health insurance, 
or pension payments from their employers – is ubiquitious. So the country now finds 
itself facing a significant brain drain, with educated, skilled youth deciding that it is easier 
to look for jobs outside the country ... About 150.000 young people have left since the 
war ended in 1995, with 10.000 leaving each year. Bosnians living abroad send home 
remittances that represent 13 percent of the country´s GDP, one of the world´s highest 
rate.“ 10

8  See the text reprinted in International Legal Materials, 1996, Vol 35, No.1, 75-168. 
9  See “Bosnia and Herzegovina/Unemployment rate”, The Global Economy, accessed August 18, 2019, https://www.the-
globaleconomy.com/Bosnia-and-Herzegovina/Unemployment_rate.
10  See “Why Bosnia has world´s highest youth unemployment rate”, Youth Economic Opportunities, accessed August 18, 2019, 
https://youtheconomicopportunities.org/blog/2971/why-bosnia-has-worlds-highest-youth-unemployment-rate.
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Against this political and socio-economic background we have thus to see what the role 
of the judiciary, in particular of a constitutional court, can be in terms of social justice in 
a society in a three-fold transition from war to peace and from a communist regime with 
a more or less centrally planned economy to a liberal democracy based on a market 
economy. 

2. The Political and Constitutional System 

As the title of the GFAP indicates, this is a framework agreement whose details are spelled 
out in eleven annexes concerning military matters, the rebuilding of state institutions, 
reconstruction of the war-torn economy and the return of refugees and IDPs with a 
strong international involvement for the achievement of these goals. Annex 3 of the 
GFAP regulates the first free multiparty elections after the war which had to be organized 
by the OSCE. Annex 6 establishes a Human Rights Commission, to be composed of 
an international Ombudsperson and a Human Rights Chamber, a body composed of 
fourteen judges, with a majority of eight judges including the President to be appointed 
by the Committee of Ministers of the Council of Europe. Annex 7 regulates the rights 
and duties for the return of refugees and IDPs to their homes of origin and establishes 
a Real Property Claims Commission to adjudicate on property issues or disputes in this 
regard. Annex 10 establishes an international `High Representative´ (HR) to oversee and 
implement the entire civilian aspects of the peace accord and Annex 11 arranges for an 
`International Police Task Force´ (IPTF), as UNCIVPOL operation under the auspices of 
the United Nations. Last, but most important for the purposes of this paper, Annex 4 of 
the GFAP provides for `the´ Constitution of the renamed state „Bosnia and Herzegovina“, 
thereby replacing the previous constitution of the internationally recognized former 
„Republic of Bosnia and Herzegovina“ with its roots in the communist system. 

Annex 4, like any other `modern´ constitution therefore regulates the basic legal system 
of BiH in terms of institutions and structures. Moreover, it includes a rudimentary human 
rights catalogue, but in Annex I to Annex 4 alltogether fifteen international human rights 
instruments were declared `directly applicable´ in BiH, not the least the UN human rights 
instruments as well as the human and minority rights instruments within the Council 
of Europe framework. If analyzed both from a constitutional law and political science 
perspective, it becomes clear that this constitution, having been drafted by US-American 
lawyers during the negotiations in Dayton/Ohio, was conceived as a political compromise 
and institutional umbrella for the cease-fire on the ground with many legal lacunae to be 
filled later by the competent institutions of either the legislative or judicial branches. 

A sketch of the institutional structures foreseen in the GFAP in general and Annex 4 in 
particular will show the following picture: 

• The legal fiction of Article I of the Dayton Constitution - as Annex 4 is colloquially 
called - declares that „The Republic of Bosnia and Herzegovina ... shall continue its 
legal existence under international law as a state with its internal structure modified 
as provided herein ...“, that is, that RS and FBiH shall form the two „Entities“ of 
Bosnia and Herzegovina according to paragraph 3. This means in less diplomatic 
language: the secessionist and war-faring RS is recognized, not necessarily as a 
sovereign state in terms of international law, but as a separate, political entity with 
its territory occupied by military aggression, ethnic cleansing and genocide in spite 
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of the fact that the UN Security Council had strongly opposed the recognition of 
new, in my interpretation also internal, borders created by violence.11 

• Following the model of the constitution of FBiH as part of the Washington Agreement, 
also the Dayton Constitution introduces proportional representation and veto 
powers in the legislative and executive powers for the so-called „constituent 
peoples“, that is, Bosniacs, Croats, and Serbs, unlike the FBiH constitution, however, 
not for „Others.“ Hence, Article IV provides for a bi-cameral parliament, with a 
House of Representatives whose members are to be directly elected in a ratio of 
2:1 from the territories of FBiH and RS. The House of Peoples is to be composed 
on the basis of the ethno-national parity principle by five Bosniacs, five Croats, 
and five Serbs through indirect elections. According to Article V, there shall be 
a `collective´ Presidency, again to be composed through direct elections on the 
basis of ethno-national parity with one Bosniac, one Croat, and one Serb member, 
whereas the provisions for the so called „Council of Ministers“ provide for ethno-
national representation in a more indirect way. Hence, the only institution at state 
level with no textual prescription for ethno-national representation is, according 
to Article VI, the Constitutional Court of BiH to be composed of nine judges, six 
of them to be elected by the parliaments of FBiH and RS again in a ratio of 2:1 
and three international judges to be selected and appointed by the President of 
the European Court of Human Rights, established under the European Convention 
on Human Rights (ECHR). However, as can be seen from this strange rule for the 
composition of what became called `domestic´ judges in colloquial language, their 
election by the parliaments of the Entities and not by the parliament at state level, 
ensures a de facto ethno-national composition to this day with two Serbs from RS, 
and two Bosniac and two Croats each from FBiH. 

• Again in deviation from the FBiH constitution, Article IV paragraph 3 and sub-
paragraphs d) and e) do not only provide for a so called „vital national interest“ 
veto in the House of Peoples with the effect of a suspensive veto in the legislative 
process which can be overcome by a mediating mechanism in parliament or, in 
the final analysis, by a legally binding ruling of the Constitutional Court. Moreover, 
subparagraph d) enables also a veto mechanism, called „Entity veto“, with absolute 
effect. Hence, practically speaking, nine representatives from RS or eighteen from 
FBiH can block any decision-making in the House of Peoples. 

• Finally, what makes BiH one of the weakest federations worldwide, is the division 
of powers between the so called „common institutions“ at state level, described 
above, and the Entity level. Article III of the Dayton Constitution contains a general 
system of allocation of powers with a list of enumerated powers on behalf of the 
„institutions of Bosnia and Herzegovina“ so that all those powers not contained 
in the list shall be those of the Entities. From a comparative constitutional law 
perspective it is striking that most of the powers which are considered `essential´ 
for state sovereignty, namely defence, police, or fiscal policy, are not in the list of 
enumerated powers so that they belong to the Entities. Article VIII even entrenches 
an almost absolute fiscal dependence of the „common institutions“ because they 
have to be financed from the revenues of the Entitities. 

In conclusion, as can be seen from the description above, with the territorial division into 
two Entities along ethnic lines created by war and ethnic cleansing, the strict `corporate´12 
11  See UNSC-Res. 713, 25th September 1991.
12  Corporate, in contrast to liberal, power sharing is based on the legally entrenched ethno-national predetermination of gov-
ernmental positions, frequently called `ethnic keys´ in scholarly literature.
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power sharing model entrenched in the constitutions of both FBiH and BiH, and almost 
no prescriptions for the institutional mechanisms on Entity level or for the coordination 
and cooperation between Entities and state institutions, the Dayton constitution is based 
on a political compromise which mirrored the military situation on the ground in terms of 
a cease-fire arrangement. Moreover, the Dayton constitution like the entire GFAP with its 
legal nature as a multilateral international treaty entered into force without parliamentary 
ratification process, nor is the authentic English text officially translated into any of the 
three official languages in use in BiH. 

This must, in line with the title of this paper, trigger the question, why shall and how can 
such a state and constitution, imposed by international actors and with the bare minimum 
institutional mechanisms, be kept together? Who and what are possible integrative 
forces? What are the basic values and (international) constitutional law principles in terms 
of transitional and social justice, possibly requiring not only political stability through 
`negative´ peace and co-existence in an ethnically deeply divided society, but also 
`positive´ peace through cooperation and (re-)integration in terms of reconciliation and 
social cohesion?

3. The Role of the Constitutional Court in a Society in Transition

From the perspective which considers legal systems as peaceful dispute resolution 
mechanisms based on rule of law and not only ethno-national political power sharing 
because these two principles and their translation into legal and institutional mechanisms 
might come into conflict, it goes without saying that it is the basic function of a supreme 
or constitutional court in such a rule of law system that judges should always bear the 
integration of law, state and society in mind, even if they have to adjudicate, like the Canadian 
Supreme Court, a claim for secession as this was the case in Reference re Secession of 
Quebec ([1998] 2 SCR 217). As we will see from the case law of the Constitutional Court of 
BiH, this was even more so the case in BiH as a state and society still in transition after a 
protracted violent conflict. Since I have analyzed the implementation of the GFAP in terms 
of the functioning of the political party system in detail somewhere else,13 I will focus in 
this paper on the comparative constitutional law issues for a constitutional system with a 
specialized judicial review mechanism. Hence, I will address the perennial questions of 
judicial review with regard to the swing of the pendulum between judicial self-restraint 
and judicial activism in a court with a communist heritage on the one hand, and the 
permanent equal participation of foreign judges on the other which makes the Bosnian 
Constitutional Court unique worldwide. What are, therefore, the underlying notions and 
premises for such a court when we speak about liberal democracy and market economy, 
or individual liberal and political human rights in relation with socio-economic and cultural 
rights? Due to the historic legacy and the involvement of judges coming from different 
constitutional cultures even in Europe (the foreign judges coming from Sweden, France, 
and Austria, each from a different `legal family´ with different systems of judicial review) 
and different ideological viewpoints or legal-theoretical assumptions in terms of positive 
law, we therefore have a broad range of possible alternatives with regard to questions 
of social justice, fairness and equality. And what role in particular shall foreigners, sitting 
with equal rights and duties on the bench of a national constitutional court, play or is 
this simply a violation of the principle of state sovereignty, as this could be heard as a 

13  See Marko, „Defective Democracy“, fn 4. 
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reproach by politicians and media in BiH, in particular if this is a system imposed on the 
country?

3.1. Constitutional Unity or Pluralism: The Contested Institutional Position of the 
Constitutional Court 

First of all, we have to clarify inhowfar Article VI, paragraph 3 of the Dayton constitution 
foresees a hybrid mix of the US-American and the Austrian-German systems of judicial 
review. 

„Article VI.3: 
The Constitutional Court shall uphold this Constitution. 
a) The Constitutional Court shall have exclusive jurisdiction to decide any dispute that 

arises under this Constitution between the Entities or between Bosnia and Herzegovina 
and an Entity or Entities, or between institutions of Bosnia and Herzegovina, including 
but not limited to: 
• Whether an Entity’s decision to establish a special parallel relationship with a 
neighboring state is consistent with this Constitution, including provisions concerning 
the sovereignty and territorial integrity of Bosnia and Herzegovina. 
• Whether any provision of an Entity’s constitution or law is consistent with this 
Constitution. 
Disputes may be referred only by a member of the Presidency, by the Chair of the 
Council of Ministers, by the Chair or Deputy Chair of either chamber of the Parliamentary 
Assembly, by one-fourth of the members of either chamber of the Parliamentary 
Assembly, or by one-fourth of either chamber of a legislature of an Entity. 

b) The Constitutional Court shall also have appellate jurisdiction over issues under this 
Constitution arising out of a judgment of any other court in Bosnia and Herzegovina. 

c) The Constitutional Court shall have jurisdiction over issues referred by any court in 
Bosnia and Herzegovina concerning whether a law, on whose validity its decision 
depends, is compatible with this Constitution, with the European Convention for 
Human Rights and Fundamental Freedoms and its Protocols, or with the laws of 
Bosnia and Herzegovina; or concerning the existence of or scope of a general rule of 
public international law pertinent to the court´s decision.“ 

In particular Article VI.3.a) provides a mechanism for what is called in continental European 
constitutional systems a centralized `abstract´ judicial review procedure. As can be seen 
from the text, there is no requirement for a dispute between private parties before ordinary 
civil or criminal law courts, but the Constitutional Court of BiH functions as a final umpire 
on disputes between state institutions either on Entity level or between institutions of the 
Entities and the so-called `common institutions´ on state level. In contrast, Article VI. 3. b) 
foresees a `concrete´ judicial review procedure with the Constitutional Court as court of 
final instance, but no power of the lower courts to adjudicate on the constitutionality of 
laws to be applied in the case at hand as can be seen from Article VI. 3. b). 

In conclusion, in both abstract and concrete review cases the rulings and judgments of 
the Constitutional Court with a monopoly to review all sorts of legal acts whether they are 
in conformity with the constitution, are legally binding not only for the parties, but de facto 
also serve as a `precedent´ and, if necessary, will abrogate the law in force. Hence, the 
Bosnian-Herzegovinian system of judicial review resembles more the Austrian-German 
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model of judicial review than the US-system of ̀ diffuse´ judicial review where judges at all 
levels can set aside legal provisions which they deem inconsistent with the constitution. As 
I have outlined somewhere else in detail14, these comparatively summarising statements 
above became true, however, only after having established the respective rules by 
case law of the Constitutional Court itself after disputes with the other institutions, in 
particular the Human Rights Chamber, the Entity Supreme and Constitutional Courts and, 
finally, also the High Representative, all of whom had contested the competence of the 
Constitutional Court of BiH to rule on appeal against their decisions.  

3.2. The Case-law of the Constitutional Court regarding Socio-economic Rights

Hence, with regard to the overall topic and purpose of this international expert meeting, 
I will focus on two judgments of the Constitutional Court and the respective reasoning 
of the majority and dissenting opinions in order to uncover the ideological and legal-
theoretical underpinnings concerning the interpretation, in particular methods of 
interpretation, of liberal human rights, including socio-economic rights in the context of 
the various spheres of transformation already mentioned above. 

3.0.1. Case No. U-5/98

Already in 1998, the then Chair of the Presidency, Alija Izetbegović, submitted a request 
for judicial review with the allegation that more than twenty provisions of the Entity 
Constitutions were not in conformity with the Dayton Constitution because the Entity 
parliaments had violated their obligation from Article XII, paragraph 2 to bring Entity 
constitutions in line with the Dayton constitution within three months. After more than 
two years of deliberation, this case, No. U-5/98, was handed down in 2000 in the form 
of four partial decisions.15 Many of the claims made affected the institutional design at 
Entity level described above so that this request for judicial review was – seen from a 
political perspective – also an attack on the political compromise concluded in Dayton 
and constitutionally entrenched with the strict ethno-national power dividing system, 
in particular the territorial division and, in effect, the ethno-national homogenization of 
institutions at the Entity level with its effects seen as main obstacles for the reconstruction 
of the state and the economy. However, in terms of constitution-building and institution-
engineering, the architects of Dayton had also insisted on the return of refugees and IDPs, 
the restitution of property and, in particular, the legal obligation following from Annex 
VII, Article II: “19. Parties undertake to create in their territories the political, economic, 
and social conditions conducive to the voluntary return and harmonious reintegration of 
refugees and displaced persons, without any preference for any particular group.” 

As one immediately can see from this quote, the provisions of the entire GFAP as a 
`political compromise´ can have either a `static´ effect, with the ethno-national, power 
dividing territorial and institutional elements trying to preserve the status quo at the time 
of the conclusion of the truce, or a `dynamic´ effect to be based on the return of refugees 
and IDPs if seen as a positive state duty to create the necessary social, economic and 
political conditions for their reintegration and thus the re-establishment of a multicultural 

14  See Marko, Five Years of Constitutional Jurisprudence in Bosnia and Herzegovina: A First Balance, in European Diversity and 
Autonomy Papers 7/2004, accessed 1 September 2019 
www.eurac.edu/en/research/autonomies/minrig/publications/Pages/European-Autonomy-and-Diversity-Papers-(EDAP).aspx. 
15  See Official Gazette of BiH, Nr. 11/00, Nr. 17/00, Nr. 23/00 and Nr. 36/00. All decisions with concurring and dissenting 
opinions are also published on the webpage of the Constitutional Court www.ustavnisud.ba., accessed August 18, 2019. 
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society as it had existed before the war. The entire legal `structure´ and therefore the 
political compromise in Dayton was obviously based on a constitutional “open-endedness 
and ambiguity”16which provided the ground for the `judicialization of politics´ and put the 
Constitutional Court under enormous political pressure. 

It is, therefore, all the more important to reflect on the methods of interpretation in 
this case and to clarify which different normative force was given to different types 
of constitutional provisions such as, on the one hand, the rather abstract language of 
preambular provisions of Annex 4 referring to the promotion of “the general welfare 
and economic growth through the protection of private property and the promotion of 
a market economy” in a situation of transformation from a communist to a democratic 
system, and, on the other, the only seemingly much more concrete constitutional rules 
laid down in the enumeration of liberal human rights in Article II of the Dayton constitution, 
guaranteeing a “right to property” in general and the “right” of all refugees and IDPs “to 
freely to return to their homes of origin” and “the right, in accordance with Annex 7 the 
the General Framework Agreement, to have restored to them the property of which they 
were deprived in the course of hostilities since 1991 and to be compensated for any such 
property that cannot be restored to them.” 

Following from the request of Alija Izetbegović to abrogate Articles 58 and 59 of the RS 
constitution as violating these constitutional ̀ principles´ and ̀ rights´, not only the ̀ meaning´ 
of the normative principle of a market economy, but also the normative substance of the 
right to property became a matter of strong dispute which was decided by the majority 
of the Constitutional Court in Partial Decision 2 of case No. U-5/98. 

The contested provisions read as follows: 

„Article 58, paragraph 1
Property rights and obligations relating to socially-owned resources and the 
conditions of transforming the resources into other forms of ownership shall be 
regulated by law.

Article 59
Natural resources, urban construction sites, real estate and goods of particular 
economic, cultural and historical significance determined by law to be of general 
interest, shall be state-owned. 
Certain goods of general interest may also be privately owned property under 
the conditions determined by law.
... “ 

As one can see from the text, there are the terms and concepts of “socially-owned”, 
“state-owned” and “privately owned property” and their relationship to be clarified by 
interpretation. But, as a precondition, what normative force, if any, does the language of 
a preambular provision with its reference to economic growth and a market economy 
have? Can the preamble of the Dayton constitution serve as a standard of review for 
the Entities´ constitutions? And what is the normative content of a `right´ to property? 
16  See Michel Rosenfeld, „Constitutional Identity“, in The Oxford Handbook of Comparative Constitutional Law, eds. Michel Ro-
senfeld and András Sajó (Oxford: Oxford University Press, 2012), 764.
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Is it – in the classic liberal tradition – only a `negative´ individual human right against 
state interference and what are then the limits of state interference? Or can it also be 
more than a `negative´ individual right and create even positive obligations in systematic 
interpretation with the text of Article II of Annex 7 quoted above?

The majority of the judges followed the opinion written by the judge-rapporteur in 
this case, the author of this paper, by arguing that all constitutional provisions, that is, 
also the preambular provisions, establish “basic constitutional principles and goals for 
the functioning of Bosnia and Herzegovina … that must be perceived as constitutional 
guidelines or limitations for the exercise of the responsibilities of Bosnia and Herzegovina 
and the Entities.” (§ 13). In conclusion, the majority argues under §§ 14 and 15, that there 
are at least two interpretative doctrines following from the constitutional principles and 
rights which must serve as a standard for judicial review: 

• First, the right to private property is not only an individual right, but also an “institutional 
safeguard” clause: 

“Demonstrated by the relationship between `the protection of privately owned 
property´ and a market economy in the text of the Preamble and Article II of 
the Constitution of BiH, the right to property is not only an individual right, which 
requires judicial protection against any illegitimate state interference, but also 
an institutional safeguard as one of the prerequisites for a functioning market 
economy.“ 

• Second, there is a an absolute limitation against state interference into human rights, 
originally developed by German constitutional law as so called „Wesensgehaltssperre“, 
that is, the absolute limitation to infringe the `essence´ of a human right even through 
democratic legislation: 

„It follows from the case law of the European Court of Human Rights that in balancing 
the  demands of the community’s general interests, the State‘s interference with 
property rights and the requirements of the protection of individual rights, that such 
a fair balance presupposes the possibility of a balance, i.e. the factual existence of 
goods in privately owned property. If privately owned property can be reduced 
to next to nothing through legislation by nationalising, for instance, entire fields of 
industries, such legislation would fundamentally infringe on the right to property, 
and in particular, as it is viewed as a necessary requirement of a market economy 
expressly foreseen by the Constitution of BiH.Therefore, in the final analysis, the 
supremacy of the Constitution of BiH in accordance with Article III.3 (b), which 
supersedes, inter alia, the Constitutions of the Entities, would no longer have any 
reasonable meaning if it allowed the abolishment of privately owned property. This 
idea is expressed in the case law of Central European constitutional courts as “in no 
case may the essence of a basic right be encroached upon”, thereby establishing 
an absolute restriction on the infringement of constitutionally guaranteed rights 
through legislation.“

By applying these standards of review, the Court argued under § 17 that the constitutional 
category of „socially owned“ property, which - as a legacy of the former Titoist-communist 
self-management system – denies both private persons as well as the state the legal 
status to be considered the owner of property, can no longer be considered to conform to 
the requirements of the Dayton constitution outlined above, because it creates, in theory 
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and practice, serious obstacles for any privatization process in Bosnia and Herzegovina, 
in particular for foreign direct investment to create sustainable economic growth and 
thus „to establish a properly functional market economy.“ 

However, following from judicial self-restraint, the majority of the Court also argued 
that the challenged provision could be read in two ways, either as a mere legislative 
authorization of the RS parliament or as a constitutional duty to transform all socially 
owned property into either private or state owned property in order to promote a `mixed´ 
economy on the basis of a market system. The majority therefore argued on the basis of 
a constitutional doctrine to be found in many federal systems that a challenged provision 
must be upheld as long as it can be interpreted in conformity with the higher ranking law, 
so that the second alternative has to be applied and therefore it upheld the challenged 
provision of Article 58, paragraph 1 RS constitution. 

In his dissenting opinion, judge Hans Danelius from Sweden and a former judge of the 
Swedish Supreme Court with no tradition of constitutional judicial review and also a former 
member of the European Commission of Human Rights, did, based on his experience 
and the legal doctrines developed by these bodies, deny the first rule elaborated by the 
majority of the Court concerning a right to property to be seen not only as an individual 
right, but also as an „institutional safeguard“ clause and the conclusion that the contested 
provision of the RS constitution must be interpreted as a positive duty: 

„Finally, with respect to the provisions in Article II of the Constitution of BiH, which
guarantee the right to property in the context of the general protection of human 
rights, I find it natural to start the analysis by referring to Article 1 of Protocol No. 
1 to the European Convention on Human Rights. That Article provides, inter alia, 
that every natural or legal person is entitled to the peaceful enjoyment of his 
possessions, that no one shall be deprived of his possessions except on specific 
enumerated conditions, and that the State shall be free to enforce such laws as 
it deems necessary to control the use of property in accordance with the general 
interest.
It appears from the wording of Article 1 of Protocol No. 1 that it is intended to provide
protection for the individual‘s existing property. The provision has generally been 
understood not to include any right to acquire property, and this interpretation has 
been confirmed by the European Court of Human Rights, for instance in the case 
of Marckx v. Belgium (European Court of Human Rights, Judgment of 13 June 1979, 
Vol. No. 31). Against this background, Article 1 cannot be considered to impose on 
the State an obligation to privatise State-owned property or otherwise to ensure 
that certain property is private and not owned by the State or other public organs.
In Article II, paragraph 3 of the Constitution of BiH, the right to property appears as 
one of numerous enumerated human rights, and there seems to be no reason why 
the protection of the right to property in this paragraph should be different from 
the protection provided by Article 1 of Protocol No. 1.
In other words, the right to property as a human right is an individual right. It does not
impose obligations regarding the social and economic system of a country. It 
protects the property which an individual owns at a given moment and does not 
include any right for him to acquire other property in the future.“

Moreover, the majority of the Constitutional Court abrogated the contested provisions of 
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Article 59 RS constitution based on the interpretative doctrine of an absolute limitation 
for legislation to infringe the `essence´ of human rights : 

„20 ... To declare natural resources, urban construction sites, and real estate to be 
state-owned property ex constitutione infringes on the very `essence´ of privately 
owned property as an individual right and an institutional safeguard.

21. In addition, the ability to expropriate on behalf of the `general interests´ of 
the State or society was an important element of the communist constitutional 
doctrine and must thus be viewed as a legacy of that period. If legislation can 
abolish constitutionally guaranteed rights by making reference to unspecified 
`general interests´, it would ridicule the basic principle of the rule of law, with the 
Constitution as paramount, because there is virtually nothing which could not be 
construed as of `general´ interest. Hence, the Constitutions of the Entities must not 
grant such broadly construable legislative authorizations that could deprive human 
rights of any meaning. Such a legal technique violates the principle of efficiency.“

3.0.2. Case No. U-19/01

In the end, the second case to be dealt with in our context is Case No. U-19/01. This was 
again an ̀ abstract´ review procedure challenging Article 152 of the RS Labour Law, having 
been adopted in 2000. This case is of special interest with regard to socio-economic 
rights in the narrower sense, that is, the right to work within the framework of the right 
of return of refugees and IDPs to their homes, that is, their towns and villages, and be 
provided with the necessary conditions to make a living in their familiar surroundings.

As can be seen from the reasoning of the Constitutional Court in case No. U-5/98 Partial 
Decision 3, at § 88, one of the contextual elements established to judge discriminatory 
behaviour against returnees to RS was the discrepancy in numbers between so-called 
„minority returns“, that is, Bosniacs and Croats willing to return to their homes of origin now 
under the Serb-dominated adminstration of RS, and the overall numbers of returnees 
insofar only 10.17% of all returnees did belong to the former category. Moreover, the 
unemployment rate among returnees was as high as 92%.17 Seen against this background 
Article 152 of the Labour Law of RS stipulated: 

„Employees having an employment contract on the day of 31 December 1991 with 
an employer seated on the territory which is now part of Republika Srpska, whose 
working relationship with that employer was illegally terminated between that 
date and the effective date of this Law, shall have the right to file a request for 
severance pay within three months from the effective date of this Law.“ 

Moreover, Article 158 established a commission to be appointed by the minister in charge 
of labor to finally decide on such requests with legally binding effect. 

The majority opinion of the Constitutional Court in this case, when reasoning about a 
possible discriminatory intent of Article 152, made even an abstract reference to Article 
6, § 1 of ICESCR as legal source to be taken into consideration, but found no evidence for 

17  See Nedim Kulenović, Court as a Policy-Maker?: The Role and Effects of the Constitutional Court of Bosnia and Herzegovina 
in Democratic Transition and Consolidation, (Sarajevo: Working Paper 5/2016, Analitika, Center for Social Research, 2016),  46. 
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direct or de jure discrimination by the legislator of RS and therefore went on to find out 
whether the distinction made in the text of Article 152 concerning „persons or groups to be 
compared“ might amount in effect to an indirect or de facto discrimination between Serbs, 
Bosniacs and Croats due to the historical context of ethnic cleansing when employees 
were dismissed or put on waiting lists on ethnic grounds. Hence, the majority went on to 
deliberate on the question whether Article 152 could be considered to have an objective 
and reasonable justification and established that the overall aim of the contested Article 
is „creating legal certainty for those companies that ceased or reduced their activities due 
to the war, and which were after the war faced with the problem of resuming their work 
under conditions of a market economy. Such legal certainty may also be essential for 
investors in such companies and for the general development of the economy of Bosnia 
and Herzegovina“ (§ 25). On the other hand, the reasoning goes on, „there is a right of 
those unlawfully dismissed or placed on a waiting list to be reinstated into their previous 
positions. Their reinstatement may not be possible in all cases and may largely depend 
on the economic conditions of their previous employer. Although this individual interest is 
of high importance, the Constitutional Court considers the public interest outlined above, 
could reasonably be considered to prevail“ (§ 26). 

As can be seen from this reasoning, the majority opinion not only ignores to elaborate 
on the meaning of the right to work, including the right of everyone to the opportunity to 
gain his living by work which he freely chooses according to Article 6 § 1 ICESCR in the 
context of Bosnia and Herzegovina, but also simply applies a `mere rationality´ test in the 
terminology of the US Supreme Court between a highly abstract public interest, not in 
any way further empirically substantiated, and the „right“ to work, that is, to be reinstated 
after having been illegally dismissed on ethnic grounds and therefore being seriously 
discriminated against which is, moreover, linguistically denigrated to a simple „individual 
interest.“

It must therefore come as no surprise that the author of this paper delivered a dissenting 
opinion in this case and argued that even the majority opinion had recognized that the 
effects of past de jure discrimination are upheld by Article 152 RS Labor law so that the 
contested provision must trigger `strict scrutiny´ for review in the terminology of the US 
Supreme Court, and thus the application of the proportionality principle as the European 
equivalent in terms of standards of review. 

In conclusion, the dissenting opinion outlines that Article 6, § 1 ICESCR has to be read in 
conjunction with the provisions of Articles II. 5 of the Dayton constitution as a guaranteed 
right, not simply an individual interest so that the „balancing“ of guaranteed rights against 
public interests requires that all elements of the proportionality test are strictly met. 
Hence, it has to be tested not only whether the means employed are legitimate and 
appropriate to achieve the objective, but also whether they are the least restrictive in 
the guarantee of rights that are available. Seen in this light, Article 152 does not meet 
the standards of the proportionality test. Its legitimacy must be contested since the 
recognized illegal dismissals in the past, which formed a part of an organized campaign of 
ethnic cleansing, are upheld and thereby legalized, creating new discrimination. Second, 
severance pays instead of reinstatement and the establishment of a commission instead 
of an independent court in the meaning of Article 6 ECHR to finally decide on requests 
are not the least restrictive means possible:
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„16. In times of prosperity, it would certainly be easier to maintain the present 
workforce while at the same time reinstate former employees. Also, some areas or 
branches of the labour market may face greater difficulties than others. However, 
it is a constitutional imperative of utmost importance not to uphold discriminatory 
practices or even create new legislation which discriminates in effect. Thus, the 
economic burden as a result of the war has to be proportionately distributed 
between all parts of the population as well as between the private sector and 
the state budget. An approach which transforms this constitutional obligation into 
an affirmative action plan to re-employ at least a certain number of Bosniac and 
Croat men and women would be less burdensome on the victims of discrimination 
while at the same time taking into account the present economic difficulties. Most 
importantly, it would give returnees the same chance to access the limited available 
positions as the majority Serb population presently have, and thereby bring the 
right to return into balance with the public interest in a sustainable economy. 
Lastly, such legal guidelines on a proportionate distribution of the existing positions 
according to criteria of professional qualification would meet the obligation of the 
public authorities to facilitate the return process.

Hence, the conclusion of the dissenting opinion: 

„17. In view of feasible alternatives which the majority Decision does not take into 
consideration, Article 152 of Labour Law of the RS, by categorically excluding any 
reinstatement nor providing for any equivalent solution, cannot be considered a 
necessary and proportionate means. Article 152 of Labour Law of the RS does not 
find a reasonable relationship of proportionality between the means employed 
(symbolic compensation and exclusion of any reinstatement) and the aim sought 
to be realised (compensation for suffered discrimination under tight economic 
conditions). It is thus discriminatory and in violation of Article II.4 in conjunction with 
Article II.5 of Constitution and Article 6 § 1 ICESCR, Annex I of Constitution of Bosnia 
and Herzegovina.“

3. Conclusions

As can be seen not only from these judgments18, most of the problems of the 
reconstruction of the state and economy and reconciliation of society in terms of the 
civilian implementation of the GFAP were brought before the Constitutional Court of BiH. 
Seen from hindsight, the Constitutional Court of BiH was, through the `judicialization of 
politics´ in a process of triple transformation after a terrible war, necessarily a very active 
court and thus, together with the High Representatives in BiH, probably one of the two 
institutions constantly working for the reintegration of state and society inspite of the 
de facto ethno-national composition among `domestic´ judges and the participation of 
three international judges. Concerning the role of the latter in processes of constitutional 
adjudication, two phenomena must be highlighted. In terms of human rights protection, 
their role was to serve as translators and mediators for the domestic judges, because all 
of them had been trained under the communist system and therefore had no experience 
with the ECHR and its implementation in the member states of the Council of Europe or the 
case law of the European Court of Human Rights. In this regard, all the judges irrespective 

18  See in particular the more than 1000 pages commentary by Nedim Ademović and Christian Steiner, Constitution of Bosnia 
and Herzegovina. Commentary, Sarajevo 2010, Konrad-Adenauer-Stiftung. 
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of their ethnic feelings developed an esprit de corps concerning the protection of liberal, 
that is, `negative´ human rights against infringements by public authorities. Secondly, 
and astonishingly, as could be seen from the description and analysis of the two cases 
above, most conflicts of interpretation in terms of ideological underpinnings and legal-
theoretical assumptions concerning the relationship between liberal, negative rights 
and social rights and corresponding positive duties of state authorities did not flare up 
between domestic judges trained under the communist regime and international judges 
coming from liberal-democratic regimes, but among the international judges themselves 
coming from different legal cultures with different practices of judicial review. However, 
as can be seen from the overview on the case law of the Constitutional Court of BiH 
analysed by Ademović and Steiner, quoted above in footnote 17, questions and problems 
of socio-economic rights in the narrow meaning did not play a prominent role in the 
adjudication of the Constitutional Court of BiH, and if, only in connection with problems of 
discrimination on the basis of ethnic origin. 
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Abstract: The Constitution of Nepal, 2015 is overwhelmingly human rights friendly. Despite 
being sandwiched between two giants - in size, population and economy - holding 
two ideologically different systems, it was not easy for Nepal to promulgate a Federal 
Constitution aiming to end all forms of discrimination and evolving an egalitarian society 
bringing prosperity for all. This is the reason why it is not easy to implement untested 
three tier federal constitutionalism. Many governments in the world, whether liberal or 
authoritarian, have had a tendency to treat human rights community as opposition party, 
most of the time obstructing the government to carry out its development agenda. Like 
anywhere else,  one of the main reasons why the National Human Rights Institutions and 
the Superior Courts usually complain against the Government and the Security Agencies 
is that they hardly cooperate to help execute the recommendations and decisions of 
both human rights bodies and the judiciary which in fact are the eventual protectors 
of the citizen’s human rights guaranteed by the Constitution as well as  international 
human rights instruments. Normally, the application of the plain words and golden 
rules of Constitution are subject to interpretation. The notion of the term ‘progressive 
implementation’ makes it easy for delaying the realization of socio-economic rights and 
social justice that are pronounced in the ICESCR, CEDAW and other relevant treaties. 
Nepal’s Supreme Court, being aware of such dilemma of weak executive machinery, has 
developed new tools of PIL and court jurisprudence through judicial initiatives in order 
to complement to the emerging human rights constitutionalism. Constraints of being 
influenced by political and public trust deficiencies, however, the visible strengths of the 
Judiciary and national human rights institution under the New Federal Constitution, could 
lead to a new institutional conflict in future undermining the role of judiciary to safeguard 
human rights in Nepal. 

 Keywords: Federal Constitution, human rights constitutionalism, egalitarian society, 
progressive implementation, PIL, court jurisprudence, trust deficiencies, institutional 
conflict, human rights instruments, Constituent Assembly, multi-order federalism. 

1.Introdcutory Remarks:

The latest Constitution of Nepal promulgated on 20 September 2015 by an elected 
Constituent Assembly was in fact the seventh constitutional charter. The first Constitution 
of Nepal was issued by the Rana Prime Minister in 1948. But it was never fully implemented. 
The wave of political changes in early fifties that had stormed the region brought the 
regime of Rana Oligarchy to an end in 1950 and replaced the first charter by an Interim 
Constitution of 1951. The Constitution was interim because it promised to produce a 
parliamentary constitution through an elected Constituent Assembly within two years. 



The 1
st 

International Expert Meeting (IEM)PROCEEDING

109

However, the successive monarchs backed out from their promises made before the 
people and continued with the interim charter for eight years with a few amendments 
that lasted till 1959. Between 1959 and 2007, three constitutions were experimented 
in 1959, 1962 and 1990, and the country had suffered through thirty years of absolute 
monarchical Panchayat Rule and ten years of brutal Maoist armed insurgency that took 
lives of 19, 000 innocent people. The 1990 Constitution was special as it was the product 
of people’s democratic movement against King’s absolute one party Panchayat regime. 
As a result, for the first time human rights as unamendable right was entrenched and 
the Supreme Court was entrusted with the power of judicial review. Additionally, citizen’s 
right to initiate PIL cases at the Supreme Court was also recognized. 

     But one small faction of the Communist Party of Nepal which could not represent at 
the Parliament took arms and started Maoist insurgency in 1996. Within ten years, this 
Maoist insurgent group eventually impelled the big political parties and government 
come to a compromise with them through intense negotiations and finally agreed to 
sign a Comprehensive Peace Accord (CPA) in November 2006, resulting in joining the 
restored parliament and drafting of an Interim Constitution 2007 with a firm commitment 
to abolish monarchy and hold an election for the Constituent Assembly that failed to 
deliver a new Constitution. It was the subsequently elected second Constituent Assembly 
that produced the latest (seventh) Constitution of 2015.  

The major changes introduced by the new Constitution, which political parties claim to 
be their great political achievements, include: republicanism (abolition of monarchy); 
federalism (from centralized system to a devolved three tier federal system); mixed 
electoral process; reformed (rather regulated) parliamentary system; secularism (from 
Hindu State to a secular state); inclusivity; strongly entrenched human rights and social 
justice; and powerful judiciary consisting of a ‘five member special constitutional bench’ 
at the Supreme Court. So many radical changes introduced in one slot without much 
conceptual and institutional dialogues, and in absence of adequate deliberations on 
technicalities and required resources in and out of the Constituent Assembly, is bound 
to create problems during implementation. Moreover, three tier federal system is very 
complex. Many old federations also have confronted unforeseen problems in maintaining 
smooth intergovernmental relations, especially with regard to fiscal and resource sharing 
aspects. The Constitutional Bench of the Supreme Court happens to be the ultimate 
arbiter of the legal conflicts arising out of legislative competencies and violations of 
fundamental rights of the citizens that have to be respected by all 761 governments of 
the federation.    

2.Evolution of Human Rights Constitutionalism:

The Comprehensive Peace Accord (2006), Interim Constitution (2007), International 
Human Rights Instruments and several other political agreements singed by the newly 
emerged  political forces with the then frequently changing governments laid down the 
foundation for political parties and elected Constituent Assembly of 601 members to draft 
a Constitution. Differences on key constitutional and social issues related to federalism, 
inclusivity, regional and ethnicity based representations, and citizenship failed the First 
Constituent Assembly to draft a new Constitution in its four years of life. The Second 
Constituent Assembly elected in 2013 ultimately completed the drafting tasks in hurry and 
promulgated the Constitution on 20 September despite several procedural deficiencies 
and disagreements on substantive issues. Some Madhesi Party leaders even denied to 
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put their signature on the draft Constitution adopted by the Assembly as they boycotted 
the promulgation event. However, all registered political parties participated in the 
subsequent elections for all three levels of federal entities. They are now representing 
the 761 governments and legislatures of the new federation.

 Nepal which has been dealing on human rights issues with a single government has to 
confront 761 governments at three levels now. How would the human rights institutions 
and civil society, and above all the Supreme Court, examine the cases of human rights 
violations at all three levels, are yet to be seen.      

Although the focus on the rule of law and civil liberty was made by the judiciary long ago 
in 1956 itself when the first Apex Court while deciding a case against the Secretary of 
State for Commerce and Supplies, Mr. Bed Krishna Shrestha, rendered a very powerful 
interpretation. Then Chief Justice of the High Court, Hon’ble Hari Prasad Pradhan stated: 
“with the commencement of democratic changes in Nepal and promulgation of High 
Court Act 1952 which has entrusted the High Court (then Apex Court) with a final authority 
to interpret the laws and the Interim Constitution of 1951- the Civil Liberty Act 1949, the 
High Court Act 1952, the Interim Constitution 1951, together with the Royal Proclamation, 
constitute the magna carta for Nepal; and even the King by his own promises comes 
under the law.”   

       Although the then High Court was stripped off the power of judicial review by the 
King after that judgment, and he converted the High Court into the Supreme Court 
by temporarily suspending the Chief Justice, the echo of the judgment continues to 
vibrate in the air till today. The provisions of fundamental rights have appeared in all the 
successive constitutions, however, without judicial review power. It was only in the 1990 
Constitution, the highly competent Supreme Court Chief Justice Biswanath Upadhyay, 
who was heading the Constitution Draft Commission in 1990, strongly argued with the 
King in favour of entrenching  human rights provisions and PIL clauses in the Constitution, 
supported by the judicial review provision. Thus, the history of inclusion of human rights 
provisions as fundamental rights further got deeply rooted due to Judicial review power 
of the Supreme Court, backed up later with the creation of National Human Rights 
Commission by an Special Act.  

The main credit for creating congenial environment for including strong human rights 
and social justice clauses in the CPA (2006) and Interim Constitution (2007), based 
on international human rights instruments, as a device of the peace process, with an 
added commitment to create Truth and Reconciliation  Commission and a Commission 
on the Investigation of the Persons Disappeared during the Maoist Insurgency period 
(1996-2006), goes to the UN High Commissioner’s Office in Kathmandu. The threat of 
revival of conflict if issues of conflict victims and enforcement of international human 
rights standards against the perpetrators of serious crimes is still a serious problem for 
constitution implementation.    

 The two major documents of the post conflict era, especially CPA (2006) and fundamental 
rights chapter of the Interim Constitution (2007), including some of the major Supreme 
Court judgments, were in fact responsible for inserting 31 strong fundamental rights in 
the current Constitution of Nepal guaranteeing basic human rights and social justice 
components for all. Added in the Preamble and Directive Principles chapters are a clear 
obligatory message to the State that even the Directive Principles and State Policies are 
obligatory to the Government, despite the judicial ouster clause inserted in the Chapter.     
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Amongst the inserted major human rights provisions that relate to Social and Economic 
Rights and Social Justice are: right to housing, food (including food sovereignty), 
employment, and health; right to motherhood and reproductive health; right of inheritance 
and property for women at par with males; right to social security; right of child; right 
against all forms of discrimination and untouchability; rights of Dalits; right to education; 
right to social justice; right of senior citizens; right to language and culture; right against 
exploitation; right to clean environment; right to information; right of privacy, etc. In order 
to ensure enforcement of these stated fundamental rights, seventeen enactments of 
legislation have been passed by the parliament. Unless the Government is not able to 
create positive environment to facilitate the implementation, and enable citizens exercise 
rights, these lofty words of law are only decorative. The seventeen legislation that the 
Parliament have adopted are also symbolic as most of them requires government to 
adopt new rules in order to implement the human rights legislation. This in fact reflects 
the deficiencies of progressive realisation of ICESCR. The same could be the situation 
with regard to reporting obligation to UN treaty bodies. The State requires to fulfil 
the commitments made before the treaty bodies after receiving comments from the 
respective committees. The fate of SDGs and Agenda 2030, which are mainly human 
rights based, may end up like MDGs if the state is not serious in implementing the Goals, 
although Nepal is said to have faired well in MDGs as has been reported.       

3.Emergence of Court Jurisprudence:

        In a rare public interest case of 1995 against a Marble Quarrying Factory located 
near the Godawari Botanical Garden and St. Mary School in the Kathmandu Valley, even 
before the right to Pubic Interest Litigation was incorporated in the Constitution, the 
Supreme Court had pronounced: “the right to clean environment as a part of human 
rights to life”. In response to the court’s order, the Government had to urgently draft and 
adopt Environment Protection Act 1996, followed by Environment Impact Assessment 
Act 1997. But the Marble Factory continued to violate the law and destroy the beautiful 
natural heritage of Godawari area causing serious damage to clean water reserves and 
natural habitats of rare species of wild lives. In a follow up case against the same factory, 
the Supreme Court in 2015 ordered to close down the Mable Quarrying Factory and 
stop further damages of the natural reserves that was also a clean water source for the 
local village community. The reflection of this court jurisprudence is found in the present 
Constitution of Nepal in its Article 30 on Right to Clean Environment which reads: “(1) 
Every Citizen shall have the right to live in a clean and healthy environment; (2) The victim 
shall have the right to obtain compensation, in accordance with law, for any injury caused 
from environmental pollution or degradation.” 

     In recent years, the Supreme Court of Nepal has been issuing directives to the 
Government for enabling citizens exercise voting rights, gay rights, HIV infected people’s 
rights, food security rights, rights against sexual abuses, cultural and natural heritage 
rights, etc.      

     While reinforcing the rights of women at par with male members, as secured by Article 
11 of the 1990 Constitution and the National Code, which has now been replaced by the 
New Penal Legislation, the Supreme Court in a PIL case of 2005 said: “ Relevant clauses 
of CEDAW, ICCPR and ICESCR should be applied for interpreting laws in order to prevent 
women from being deprived of their right to live a dignified life at par with males”.
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    Referring to the Section 9 of the Treaty Act of 1990, while internalizing the international 
human rights instrument, the Special Bench of the Supreme Court in a PIL case related to 
women’s rights clearly said: “It is the duty of Nepal as a member of the UN to be positive 
towards Universal Declaration of Human Rights… … . Similarly, since Nepal has become 
a party to ICCPR, ICESCR, CEDAW by ratifying covenants and conventions, it is obvious 
according to Section 9 of the Treaty Act 1990 that the state system should move forward 
to enforce these international instruments.”

      Reflecting on the role of the Judiciary as guardian of the Constitution and protector 
of common citizen’s basic rights, the Supreme Court while entertaining a Public Interest 
case against a District Education Officer in November 2016 pronounced: ”Every citizen 
has an inherent right to be informed about their work and actions, and such authorities 
are duty bound to provide such information… … . Since the Judiciary is entrusted with 
Judicial Review Power of the State, as final interpreter of the Constitution in a democratic 
society and as protector of their rights, it enables citizens to exercise their basic rights.”      

4.  Rationale and Challenges for Implementation:

     Two important changes that the present Constitution of Nepal (2015) has brought 
about, not noticed by may, are: firstly, the alleviation of every Nepali from the status of a 
loyal  ‘subject’ to the status of an independent, free ‘citizen’, who himself is an author and 
owner of the Constitution. The Preamble recognizes the citizen’s sovereign authorship as 
it begins with ‘We, the sovereign people of Nepal’. 

      Followed to this para phrase is Article 2 which clarifies that ‘the Sovereignty and 
State Authority of Nepal shall be vested in the Nepalese people, and it shall be 
exercised in accordance with the provision set forth in this Constitution.’ If this provision 
is read with the supremacy clause (relating to the fundamental law of the land) under 
Article 1 and the provisions 56  to 60 under Part 5 of the Constitution, the conceptual 
notion of the rule of law ingrained in the Constitution for governance of a country is 
well reflected. The rationale of the insertion of human rights in the Constitution could 
be understood from the statement of the former UN Secretary General Kofi Anan 
when he said: “ Good governance mean ensuring respect for human rights and the 
rule of law; strengthening democracy; promoting transparency and capacity in public 
administration.” Similar expressions are found in the documents of the World Bank as we
ll.                                                                                                                                                        

    The Supreme Court of Nepal took initiatives by itself to promote human rights for 
accessing justice for all by developing a new institutional practice. For doing so, the 
Supreme Court has since 1961/1962 started its own five year strategic work plan with 
focus on speedy trial, for ensuring predictability in judiciary’s actions and deliveries, 
access to justice, and increasing public trust and confidence in the judiciary. Added to 
it are selection of 16 actions and 9 sub-actions to accomplish the strategic goals. The 
Supreme Court has even constituted through its full court’s internal initiatives an ‘access 
to justice commission’ to enable people’s easy access to the court system. As similar 
five year strategic plans are found individually developed by the Attorney General Office 
, the National Human Rights Commission, and even by the Ministry of Law, Justice 
and Parliamentary Affairs. The UNDP under its Rule of Law Project helped develop a 
Common National Strategy for Nepal through a team of experts for avoiding duplications 
and ensuring coordination among similar works of justice se This ctor. Through the tools 



The 1
st 

International Expert Meeting (IEM)PROCEEDING

113

of Justice Sector Coordination Committee, the Supreme Court under its leadership, has 
innovated institutional coordination mechanism at the centre as well as local level. This 
has worked well. Legal aid and paid lawyers at all courts are made available for legal 
advice and representation to the indigents and as well as women. Women have been 
specially granted constitutional opportunities for political representations at all level 
of governments. Despite many positive developments in the rights sectors, there are 
challenges as well. 

The Constitution facing the challenges for implementation of human right could be many 
but a few notable examples may inter alia include:

· Knowledge, institutional and resource gaps;
· Relevance and linkages of fulfilment of treaty body obligations with national human 

rights implementation process through legislative devices;
· Big promises made by the Constitution without sufficient implementation tools;
· Extremely divided political parties and their tendencies to influence the judicial 

appointment process, especially due to parliamentary hearing process;
· Unresolved  peace process and  non-functioning TRC;     
· Unwillingness of the Government to execute recommendations of the Judiciary 

and the National Human Rights Commission;
· Politicized judiciary; 
· Complex federal system with multi-order governance mechanism;
· ‘Local judicial committee and its operational challenges due to membership and 

cumbersome Judicial procedure’; 
· Strengthening constitutional bench at the Apex Court, and the need of judicial 

reform in tune with federal structure;
· The political parties which boycotted the promulgation event still raise legitimacy 

issue as they have not endorsed the Constitution. 

5. Conclusion:

Comparative experiences are very important for developing workable new ideas 
and approaches. Insertion of human rights promises in laws alone are not sufficient; 
more important is the functional aspect that helps realisation of rights even if it is 
small. 

To conclude, a few lines of the eminent historian and political scientist Granville 
Austin are presented here in his own words:
“… that no founding document can contain solutions to every situation, and that 
leaders in the future should find, within the constitution’s principles, their own way 
out of difficulties that might confront them”

team of  

5. Conclusion: 
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The Role of the Indonesian Constitutional Court 

in Protecting Social and Economic Rights 

by Saldi Isra

Constitutional Justice of the Republic of Indonesia

Introduction

In general, the constitution as a basic law consists of two different parts—the formal and 
material parts.1 The formal part contains provisions related to state agencies or institu-
tions and the basic structural principles of the state, such as the separation of powers and 
the administration system. The material part of the constitution contains the values, inten-
tions, and purposes of the state as well as human rights.2As the constitution of Indonesia, 
the 1945 Constitution (UUD 1945) regulates those two parts. The material part of the 1945 
Constitution of Indonesia explicitly states that Indonesia is a rule of law (rechtsstaat). To 
emphasize this notion, the 1945 Constitution regulates the human rights in no fewer than 
10 (ten) articles within a special chapter, that is, Chapter XA Article 28A to 28J.

Article 28A

Every person shall be entitled to live and be entitled to defend his/her life and living. 

Article 28B

(1) Every person shall be entitled to establish a family and to further descendants 
through legal marriage. 

(2) Every child shall be entitled to viability, to grow up, and to develop as well as be en-
titled for protection against violence and discrimination. 

Article 28C

(1) Every person shall be entitled to self-development through the fulfillment of his/her 
basic needs, be entitled to acquire education and to obtain the benefit of science 
and technology, arts and culture, for the sake of enhancing his/her quality of life 
and for the sake of the welfare of mankind. 

(2) Every person shall be entitled for self-advancement in the struggle of his/her rights 
collectively in order to develop the society, the nation, and his/her country. 

Article 28D

(1) Every person shall be entitled to recognition, guaranty, protection, and equitable 
legal certainty as well as equal treatment before the law. 

1  Manfred Nowak, Introduction to the International Human Rights Regime., Raoul Wallenberg Institute of Human Rights and 
Humanitarian Law,in collaboration with the Department of Law and Human Rights of Indonesia, 2003, p. 15
2 Ibid.
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(2) Every person shall be entitled to work as well as to obtain reward and just and de-
cent treatment in work relationship. 

(3) Every citizen shall be entitled to obtain equal opportunity in government. 

(4) Every person shall be entitled to citizenship status. 

Article 28E

(1) Every person shall be free to embrace a religion and to worship according to his/her 
religion, to choose education and teaching, to choose work, to choose citizenship, 
to choose a place to reside in the territory of the state and to leave it, as well as be 
entitled to return. 

(2) Every person shall be entitled to freedom to be convinced of a belief, to express 
thought and attitude in accordance with his/her conscience. 

(3) Every person shall be entitled to freedom to associate, to assemble, and of expres-
sion. 

Article 28F

Every person is entitled to communicate and to obtain information for the development 
of his/her personality and social environment, as well as be entitled to seek, to obtain, 
to own, to store, to process, and to convey information by means of all kinds of available 
channels. 

Article 28G

(1) Every person shall be entitled to protection of his/her own person, family, honor, 
dignity, and property under his/her control, as well as be entitled to feel secure and 
be entitled to protection against threat of fear to do or omit to do something being 
his/her fundamental right. 

(2) Every person is entitled to be free from torture or treatment that humiliates human 
dignity and be entitled to the right to obtain political asylum from another country. 

Article 28H

(1) Every person is entitled to live prosperous physically and spiritually, to have a place 
to reside, and to acquire a good and healthy living environment as well as be enti-
tled to obtain health care. 

(2) Every person is entitled to receive ease and special treatment in order to obtain the 
same opportunity and benefit in order to achieve equality and justice. 

(3) Every person is entitled to social security that enables his/her integral self develop-
ment as a dignified human being.

(4) Every person shall be entitled to personal property and such property right shall not 
be taken over arbitrarily by whomsoever. 
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Article 28I

(1) The right to live, the right not to be tortured, the right of freedom of thought and con-
science, the right of religion, the right not to be enslaved, the right to be recognized 
as a person before the law, and the right not to be prosecuted under a retroactive 
law are human rights that cannot be reduced under any circumstance whatsoever.

(2) Every person is entitled to be free from discriminative treatment on whatsoever ba-
sis and is entitled to acquire protection against such discriminative treatment. 

(3) The cultural identity and the right of traditional societies shall be respected in har-
mony with the development of the age and civilization. 

(4) The protection, advancement, enforcement and fulfillment of human rights shall be 
the responsibility of the state, particularly the government.

(5) For the enforcement and protection of human rights in accordance with the prin-
ciple of a democratic state based on law, the execution of human rights shall be 
guaranteed, regulated, and set out in statutory rules and regulations.

Article 28J

(1) Every person shall respect human rights of the others in the order of life of the soci-
ety, nation, and state. 

(2) In the exercise of his/her rights and freedom, every person shall abide by the limita-
tions to be stipulated by the laws with the purpose of solely guaranteeing the rec-
ognition as well as respect for the rights and freedoms of the others and in order to 
comply with just demands in accordance with considerations for morality, religious 
values, security, and public order in a democratic society.

In Chapter XA of the 1945 Constitution, almost all aspects of human rights are guar-
anteed. These aspects are not only civil and political rights, but also rights to the welfare 
of society such as economic, social, and cultural rights. The regulation of human rights in 
the 1945 Constitution is a commitment of the state to fulfill the requirements of a rule of 
law. When those rights are guaranteed and protected constitutionally, it does not mean 
that those fundamental rights will definitely be respected. Guarantees at the constitu-
tional level are, of course, only limited to norms regulating that human rights exist, are 
recognized and protected. Meanwhile, their implementation depends on institutional in-
frastructure, mechanisms, and commitments of state administrators, including the regu-
lation of those rights in the legislation. To avoid laws that are detrimental to the interests 
of the community, the processes and procedures for the formation of laws are arranged 
in such a way that all processes take place within a framework of checks and balances.

However, all these processes are not enough to eliminate the suspicion of the 
emergence of oppressive or despotic laws.3 Jeremy Waldron in The Dignity of Legislation, 
for example, expressed concern that legislation and legislatures have a bad name in legal 
and political philosophy, a name sufficiently disputable to cast doubt on their credentials as 

3 John Agresto, 1984, The Supreme Court and Constitutional Democracy, Cornel Univesity Press, Ithaca & London, p. 31.
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respectable source of law.4In addition, there is also the possibility of laws conflicting with 
the constitution. To prevent this problem, it is necessary to assess the constitutionality of 
laws as part of checks and balances.

Of the many concepts of state administration that also influence the debate about 
the legislative body and the legislative process carried out by the institution, the concept 
of judicial review is an important one,not only because the judicial review relates to the 
review of laws produced by the legislature, but also the concept of constitutionalism that 
necessitates its existence. In constitutionalism, the judicial review is simply a concept 
that is closely related to the constitution as the highest set of values and rules and to 
maintaining the highest set of values.

The emphasis on the review process results in judicial review becoming an issue 
that is closely related to a state’s constitutional structure and even to its political process. 
This concept is closelyrelated to the structure of a state’s constitutional structure, which 
determines which institution executes that power andeven how the national political 
process interprets the implementation of the judicial review executor.

Control in the form of judicial review becomes a necessity especially if the majority 
of the legislative body is a supporter of the president. That is, the judicial review can be 
said as a means to purify the laws produced by the legislature. This is as Hans Kelsen said, 
“… recognized the need for an institution with power to control or regulate legislation.”5The 
basic notion is purifying the legislation issued by legislators that contradicts the 
constitution. Without the control of the judiciary, strong political interests in the legislative 
body would open the possibility of legislation harming the public.

Following the great ideals of the judicial review, in Indonesia, the Constitutional 
Court was established with several authorities, one of which is reviewing legislation against 
the 1945 Constitution. In this case, Article 24C Paragraph (1) of the 1945 Constitution reads:

“The Constitutional Court has the authority to adjudicate at the first and final in-
stance, the judgment of which is final, to review laws against the Constitution, to 
judge on authority disputes of state institutions whose authorities are granted by 
the Constitution, to judge on the dissolution of a political party, and to judge on 
disputes regarding the result of a general election”.

 Based on the authorities above, reviewing legislation against the Constitution can 
be referred to as its main authority because the idea of judicial review drove the estab-
lishment of the Constitutional Court as one of the executors of the judicial power. As the 
main authority, the authority to review laws against the Constitution is an instrument for 
the Constitutional Court to maintain that the substance of the 1945 Constitution is not 
distorted by the legislature and,at the same time, to ensure the human rights and con-
stitutional rights of citizens guaranteed in the Constitution are not violated by legislation.
These rights also include social and economic rights. Admittedly, due to varying interests 
of its constituents, laws are very likely to be separated from the substance in the consti-
tution. In this context, the judicial review mechanism is a way to maintain guaranteesf the 
social and economic rights that the Constitution requires.

4 Jeremy Waldron, 1999, The Dignity of Legislation, Cambridge University Press, p. 1.
5  John E. Ferejohn, 2002-2003, Constitutional Review in the Global Context, in the 6th New York University Journals, Legis. & Pub. 
Pol’y 49, 52.
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Constitutional Court and Protection of Social and Economic Rights

The establishment of the Constitutional Court was in line with the concept of the rule of 
law in the 1945 Constitution. The role of the Constitutional Court in reviewing laws against 
the Constitution is the development of modern ideas about democratic administration 
system based on the rule of law, the principle of separation of power and protection 
of human rights (fundamental rights).6 In a ruleof law there must be constitutionalism, 
where no other laws and regulations may be in violation of the Constitution. To ensure 
that no lawsare contrary to the Constitution, one of the steps taken is to grant judicial 
review authority or jurisdiction to the judiciary, in this case the Constitutional Court. If cit-
izens, either individuals, communities, or legal entities feel that their constitutional rights 
are harmed by the enactment of a law, they may file a judicial review petition of the law 
in question to the Constitutional Court.7This is because in the concept of constitutional 
review, the protection of individual citizens from abuse of power by state institutions that 
violate the fundamental rights guaranteed by the Constitution is one of the Constitution-
al Court’s main duties.8 Specifically for individual citizens and the customary law com-
munities, the mechanism for material review is also aimed at ensuring the protection of 
human rights guaranteed by the 1945 Constitution.

The establishment of the Constitutional Court in Indonesia was conceptualized 
as one of the constitutional guarantor institutions that should be obeyed by all state 
administrators. In addition, the judicial review of the laws is expected to achieve legal 
certainty as a prerequisite for the rule of law. The judicial review gained basic lessons 
learned in the form of human rights adaptation according to the legal ideals (rechtsidee)
of Pancasila.9Protection of social and economic rights through the Constitutional Court’s 
decisions is needed to formulate clear legal rules in the legislation. Protection of social 
rights, for example, is required to provide an adequate standard of living, adequate hous-
ing, and food, the right to the highest attainable standard of health, the rights to education 
and social security.10The role of economic rights is to provide decent work and to form 
and join a trade union, the rights to equal pay for work of equal value, to safe and healthy 
working conditions, and to a fair wage, the right to strike.11These rights are then used by 
the Constitutional Court as the basis for interpreting and reviewing laws against the 1945 
Constitution.

In exercising its authority to decide on the judicial review of laws against the 1945 
Constitution, since 2003 to July 2019 the Constitutional Court has received 1,272 judicial 
review petitions.12Out of these petitions, 1,258 cases were decided by the Constitutional 
Court, 261 of which were granted.13

6 Jimly Asshiddiqie, Konstitusi Bernegara, Praksisi Kenegaraan Bermartabat dan Demokratis, cet.1, Malang: Setara Press, 2015, 
p. 293
7 Republic of Indonesia, Law Number 24 of 2003 as amended through Law Number 8 of 2011 on the Constitutional Court, 
Article 51
8 Jimly Asshiddiqie, Model-Model Pengujian Konstitusional di Berbagai Negara, Jakarta: Konpress, 2005, p. 10-11.
9  Himawan Estu Bagijo, Negara Hukum & Mahkamah Konstitusi, Perwujudan Negara Hukum Yang Demokratis Melalui We-
wenang Mahkamah Konstitusi Dalam Pengujian Undang-Undang, Yogyakarta, LaksBang Grafika, 2014, p.389.
10  Paul Hunt, Social Rights Are Human Rights, Centre for Welfare Reform, 2017, p. 11
11 Ibid.
12 https://mkri.id/index.php?page=web.RekapPUU&menu=5. Accessed on September 10,2019
13 Ibid.
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Source: Data processed by the Registrar’s Office of the Constitutional Court

Out of the decisions of the Constitutional Court above, 24 decisions cover 13 con-
stitutional issues regarding social justice14 in which the Constitutional Court is concerned 
about maintaining recognition and protectionof social and economic rights as contained 
in the 1945 Constitution. This can be observed in several decisions of the Constitutional 
Court such as:

First, Decision Number 15/PUU-XIV/2016 concerning the judicial review of Law 
Number 1 of 2004 concerning State Treasury. In the provision of Article 40 paragraph (1) 
of the State Treasury Law, it is stated that, “The right to collect the state/regional debt 
burden shall be expired after 5 (five) years since the debt is due, unless otherwise stip-
ulated by the law.”

In their petition, the Petitioner considered that Article 40 paragraph (1) of the a quo 
State Treasury Law did not provide a clear definition of state debt. In addition, this provi-
sion has prevented State Civil Apparatus (ASN)/Civil Servants (PNS) from receiving pen-
sion rights because according to the Petitioner, the Petitioner did not obtain a decent 
living and did not receive proper compensation and fair treatment in their employment.

With regard to the petition, the Constitutional Court was of the opinion that pen-
sion and old age benefits are not state debts but rights that must be guaranteed by 
the state. Therefore, no time should be deducted from receiving pension and old age 
benefits because this does not apply to the expiration provision provided for in Article 
40 paragraph (1) of the State Treasury Law. With this consideration, the Constitutional 
Court stated that Article 40 paragraph (1) of the State Treasury Law contradicts the 1945 
Constitution insofar as it applies to pension and old-age benefits.

Secondly, in Decision Number 026/PUU-III/2005 regarding the judicial review 
of Law Number 13 of 2005 concerning the 2006 State Budget (APBN Law) against the 
1945 Constitution, the Petitioner considered that the APBN Law contradicted the 1945 
Constitution because the allocated education budget of 9.1% did not meet the minimum 

14  Anna Triningsih and Oly Viana Agustine, Keadilan Sosial Dalam Pengujian Undang-Undang, Depok, PT RajaGrafindo Persa-
da, 2019, p. 89-90.
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amount as set out in Article 31 paragraph (4) of the 1945 Constitution, which reads, “The 
state shall prioritize education budget by at least twenty percent of the state budget of 
income and expenditure as well as from the regional budgets of income and expendi-
ture in order to fulfill the needs for the implementation of national education.” Therefore, 
according to the Petitioner, the state must allocate an education budget of at least 20% 
of the state budget of income (APBN) as well as the regional budgets of income (APBD) 
for the needs of national education.

In its consideration, the Constitutional Court considered the provision regarding 
the education budget allocation of 9.1% from the state budget not in accordance with 
the educational budget as stipulated in the 1945 Constitution, which is 20%. In addition, 
according to the Court, education should be prioritized without disregarding other fields 
that are also important for national and state life. So in compiling education policies, 
according to the Constitutional Court, the state must implement its constitutional obli-
gation specified in Article 31 paragraph (4) of the 1945 Constitution. With that in mind, the 
Constitutional Court stated that the 2006 State Budget Law violated the 1945 Constitu-
tion insofar as it concerns the education budget of 9.1% as the highest limit.

Thirdly, Decision Number 70/PUU-IX/2011 concerning the judicial review of Law 
Number 40 of 2004 concerning the National Social Security System (SJSN Law) and 
Decision Number 82/PUU-X/2012 concerning the judicial review of Law Number 24 of 
2011 concerning the Healthcare and Social Security Agency (BPJS Law). In their petition, 
the Petitioner believed that everyone, in this case workers/laborers were entitled to 
protection in the form of social security as stipulated in Article 28H paragraph (3) of the 
1945 Constitution,whereas Article 13 paragraph (1) of the National Social Security System 
Law and Article 15 paragraph (1) of the BPJS Law stated, “The employersmust gradually 
register themselves and their workers as participants to the Healthcare and Social Secu-
rity Agency, in accordance with the social security program that they follow.” According 
to the Petitioner, the provision of the Law eliminated the rights of workers/laborers to 
get their rights in the form of benefits from work accident, illness, pregnancy, maternity, 
old age, and death when the employer has not registered the workers/laborers with the 
Healthcare and Social Security Agency.

On the other hand, the Petitioner was of the opinion that the Law only obliged 
companies or employers to register themselves and their workers. However, in reality, 
even though the Law dispensed criminal sanctions, many companies were reluctant to 
register themselves, resulting in many workers losing their rights to social security as 
guaranteed by the Constitution. Therefore, according to the Petitioner, the article was 
not in line with Article 28D paragraph (1) of the 1945 Constitution, which reads “Every 
person has the right to recognition, guarantee, protection, and certainty of law that is just 
as well as equal treatment before the law.”

In its consideration, the Constitutional Court was of the opinion that the provi-
sion contradicted Article 28H Paragraph (3) of the 1945 Constitution, which reads, “Each 
person is entitled to social security enabling themto develop themselves as a dignified 
human being.” Even though this provision has explicitly imposed obligations on com-
panies and employers to register themselves and their workers as participants to the 
Healthcare Social Security Agency in accordance with the social security program that 
they follow, it does not yet guarantee the workers’ rights to social security that enable 
their full development as a dignified human being. In this case, if the company or the 
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employer does not register themselves and does not register their workers to social se-
curity for workers to the organizer of the social security system by fulfilling the obligation 
to pay their contributions, the workers will not obtain their rights as guaranteed in the 
1945 Constitution. Even though the law only obliged companies or employers to register 
themselves and their workers, it turns out many companies are reluctant to do so,so that 
many workers lose their right to social security that is protected by the constitution.

The Court also emphasized that although there were criminal sanctions for negli-
gence of the company or the employer for not registering workers in the social security 
program (Jamsostek) or to the organizer of the National Social Security System (SJSN), 
criminal sanctions are only imposed on the company or employer, while the workers’ 
right to social security, which enable their full development as dignified human beings, 
have not yet been obtained. Moreover, for the protection, promotion, and enforcement 
of human rights is the responsibility of the state, especially the government [vide Article 
28I paragraph (4) of the 1945 Constitution], the state should, through legislation, provide 
guarantees for the enforcement of these obligations so that workers’ rights can be ful-
filled.

With that in mind, the Court stated that the provision was constitutionally condi-
tional and must read in full, “Employers must gradually register themselves and their 
workers as participants to the Social Security Agency, in accordance with the social se-
curity program that is followed and workers have the right to register as participants of 
a social security program as the employer’s responsibility if the employer has obviously 
not registered the workers with the Social Security Agency.”

Fourthly, the judicial review of Law Number 7 of 2004 concerning Water Resources 
in Decision Number 85/PUU-XI/2013. In the subject of the petition, the Petitioner consid-
ers the entire provisions in the a quo Law controlled and monopolized water resources, 
contrary to the principle water resources of being controlled by the state and used for the 
greatest prosperity of the people, and prioritized water resources for commercial interests 
and eliminated state responsibility in meeting the people’s need of water.

With regard to the petition, the Constitutional Court held that Article 33 paragraph 
(3) of the Constitution of 1945, which reads, “The land and waters and the natural wealth 
contained in it shall be controlled by the state and utilized for the optimal welfare of 
the people” meantthat Indonesia embraced economic democracy where democracy 
was based on the fact that Indonesia’s views were collective, non-individualistic, and 
non-liberal, so that the national economy is structured as a joint effort on the basis of 
communitarian values.

On the other hand, the state’s support for water resources is stipulated in the 1945 
Constitution, which mandated policy making, meaning that the stateis still in control of 
their management, regulation, and oversight. However, in implementing the a quo Law, 
the Government through the Government Regulation does not meet the six basic princi-
ples of the limitation of the management of natural resources as the state function men-
tioned above. Accordingly, according to the Constitutional Court,the Natural Resources 
Law was inconstitutional.

Fifth, in Decision Number 27/PUU-IX/2011 concerning the judicial review of Law 
Number 13 of 2003 regarding Manpower where the 1945 Constitution guarantees the right 
of each person to work and receive fair and proper compensation and treatment in work 
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relations. This is in accordance with the provision of Article 28D paragraph (2) of the 1945 
Constitution. In addition, Article 27 paragraph (2) of the 1945 Constitution also reinteratesthis 
right, “Each citizen shall be entitled to work and anexistence proper for a human being.” 
The Government and the Parliament actually issued Law No. 13 of 2003 concerning Man-
power, whose several provisions were considered to have violated the constitutional rights 
of citizens contained in Article 28D paragraph (2) of the 1945 Constitution. The Petitioner 
challenged the provisions in the a quo law regulating the outsourcing system in which the 
system uses a SpecifiedPeriod Work Agreement. This type of agreement clearly does not 
guarantee job security andthe outsourced workers must know that any time their employ-
ment might end.Consequently,they will look for another job. 

With regard to the petition, the Constitutional Court was of the opinion that these 
provisions threatened the rights of each person and workers guaranteed by the Consti-
tution. And ruled that the phrase “... specified period employment agreement” in Article 
65 Paragraph (7) and the phrase “... an employment agreement for a specified period” 
in Article 66 Paragraph (2) letter b of Law No. 13 of 2003 concerning Manpower contra-
dicted the 1945 Constitution insofar as transfer of protection of the rights of workers/
laborers whose work objects remain in existencewas not required, despite the change 
of companies that outsourced work from other companies or from companies providing 
workers/laborers.

The aforementioned decisions are means for the Constitutional Court to maintain 
the recognition and protection of human rights, especially social rights and economic 
rights as contained in the 1945 Constitution. In this case, it is essential that the judicial 
review of laws by the Constitutional Courtis based on legal certainty and legal justice 
oriented to guaranteeing the recognition and protection of the fulfillment of social and 
economic rights that always uphold the human dignity.

The material review cases above are real examples where in the process of form-
ing the legislation, the legislature is not free from mistakes,be it driven by certain inter-
ests or simply negligence. Ideally, the mistakes that result in violations of human rights 
should not occur. However, in practice, many mistakes have occurred. This highlighted 
the importance of the judicial review by the Constitutional Court.

In addition, from the aforementioned examples, it appears that the Constitutional 
Court not only acts as the guardian of the Constitution, but also as an institution that up-
holds human rights. Through its judicial review authority, the Constitutional Court serves 
as a law enforcement agency that oversees the implementation of state power so that it 
does not become arbitrary and violates human rights.

Conclusion

Normatively, the 1945 Constitution as a state constitution recognizes and protects hu-
man rights, in particular social and economic rights, adequately. Apart from weaknesses 
contained therein, the articles on human rights especially social and economic rights in 
the 1945 Constitution proves that Indonesia is a rule of law committed to recognizing 
and respecting human rights. To ensure the recognition and ratification of these human 
rights, the 1945 Constitution authorizes the Constitutional Court to examine the constitu-
tionality of laws. With this authority, potential violations of human rights by laws passed 
by the state can be minimized by the judiciary, in this case the Constitutional Court.
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THE CONSTITUTIONAL COURT  

OF THE REPUBLIC OF INDONESIA

---------

SPEECH 

HONORABLE JUSTICE OF THE CONSTITUTIONAL COURT OF INDONESIA, DR. MANA-

HAN SITOMPUL, S,H., M.H.

 IN THE FAREWELL DINNER & CULTURAL ACTIVITY 

IN THE CLOSING OF THE 1ST INTERNATIONAL EXPERT MEETING

Tangerang, September 21, 2019

Good evening,

Assalamualaikum warahmatullahi wabarakatuh,

Salam sejahtera untuk kita semua.

· His Excellency the 12th Chief Justice of the High Court of Australia, Mr. Robert French

· The esteemed Speakers of the 1st International Expert Meeting:

o Honorable Ms. Indu Malhotra, Justice of the Supreme Court of India;

o Prof. Joseph Marco, Former Justice of the Constitutional Court of Bosnia-Her-

zegovina;

o Prof. Hennie Strydom, University of Johannesburg, South Africa;

o Prof. Surya Dhungel, Kathmandu University, Constitutional Legal Advisor to 

the President of Nepal;

· The esteemed Facilitators of the 1st International Expert Meeting:

o Prof. Bertus De Villiers, Curtin University, Australia;

o Imogen Canavan, Max Planck Foundation, Germany;
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· Ladies and Gentlemen.

First of all, let praise and gratitude to the Almighty God who had bestowed upon 

us His blessings and grace so that we can attend this Farewell Dinner and Cultural Ac-

tivity in this evening in good health.

His Excellency Chief Justice, Honorable Justices, esteemed Speakers, and ladies and 

gentlemen,

For two days we have participated in the 1st International Expert Meeting to dis-

cuss the protection of social and economic rights in depth from various perspectives. 

This Expert Meeting is one of the commitments of the Constitutional Court of the Repub-

lic of Indonesia to keep developing judicial dialogue and academic discourse on law and 

constitution, between the Constitutional Court of the Republic of Indonesia and judicial 

institutions from other nations, as well as academics and practitioners from other parts of 

the world.

In this farewell dinner, I would like to express my utmost gratitude to Honorable 

Justices, the speakers, and participants of the Expert Meeting, who have actively ex-

pressed opinions and ideas in relation to the protection of social and economic rights. 

Those opinions and ideas will expand our knowledge and insight of the efforts to provide 

adequate guarantee and protection of social and economic rights in each of our nations.

I hope that after this Expert Meeting, the justices and academics will keep in touch 

and maintain the network so that we all can update each other on our knowledge, insight, 

and experiences.

After two days of intense discussions, please let us present the gala dinner and a 

cultural activity in the form of Interactive Angklung Ensemble, a traditional music instru-

ment from Indonesia, for this closing ceremony.

I truly hope that this forum of intellectuals and the cultural activity in Indonesia 

will make an unforgettable impression and leave you with a fond memory.

Ladies and gentlemen,

 “There is nothing known as ‘Perfect’”, said Albert Einstein. Therefore, on behalf 

of the Constitutional Court of Indonesia, I would like to offer an apology to all the speak-

ers and participants for any inconvenience during this Expert Meeting. I would also like 

to thank the Secretary General and all Committees for their hard work to successfully 

organize this Expert Meeting. Special thanks to Prof. Dr. Bertus De Villiers from Australia 

who has introduced the Constitutional Court of Indonesia to other international speakers. 
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To conclude this address, I would like to extend greetings to the Justices and ac-

ademics in universities in your home countries. The Constitutional Court of the Republic 

of Indonesia welcomes collaboration with all of you in the future. Hopefully this Interna-

tional Expert Meeting will be organized again in the future.

Please enjoy the dinner and the cultural activity that we prepared for this eve-

ning’s farewell ceremony. Thank you.

HON’BLE JUSTICE,

DR. MAHANAH SITOMPUL, S.H., M.H.
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LIST OF PARTICIPANTS

‘The 1st International Expert Meeting”

JHL Solitaire Hotel, 20th-21st of September 2019

NO NAME INSTITUTION

PARTICIPANTS

1 Dr. Anwar Usman, S.H., M.H.
The Constitutional Court of the Rep. of 
Indonesia

2 Dr. Wahiduddin Adams, S.H., MA
The Constitutional Court of the Rep. of 
Indonesia

3 Dr. Suhartoyo S.H., M.H.
The Constitutional Court of the Rep. of 
Indonesia

4 Dr. Manahan MP. Sitompul, S.H., M. Hum.
The Constitutional Court of the Rep. of 
Indonesia

5 Prof. Dr. Saldi Isra, S.H., MPA
The Constitutional Court of the Rep. of 
Indonesia

6 Dr. Enny Nurbaningsih, S.H., M.Hum.
The Constitutional Court of the Rep. of 
Indonesia

7 Dr. Hamdan Zoelva, S.H., M.H.
Former Chief Justice of The 
Constitutional Court of the Rep. of 
Indonesia

8 Indu Malhotra The Supreme Court of India

9 Robert French The High Court of Australia

10 Joseph Marko
The Constitutional Court of Bosnia-
Herzegovina

11 Surya Pratap Singh The Supreme Court of India

12 Hennie Strydom
University of Johannesburg South 
Africa

13 Surya Dhungel Kathmandu University

14 Bertus De Villiers Curtin University Australia

15 Imogen Canavan
Max Planck Foundation for 
International Peace and the Rule of 
Law
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OBSERVER

16 Prof. Dr. M. Guntur Hamzah, S.H., M.H.
The Constitutional Court of the Rep. of 
Indonesia

17 Muhidin, S.H., M.Hum.          
The Constitutional Court of the Rep. of 
Indonesia

18 Triyono Edy Budhiarto, S.H.      
The Constitutional Court of the Rep. of 
Indonesia

19 Ida Ria Tambunan, S.H., M.H.     
The Constitutional Court of the Rep. of 
Indonesia

20 Tatang Garjito, S.E., M.M.
The Constitutional Court of the Rep. of 
Indonesia

21 Teguh Wahyudi, S.Sos. 
The Constitutional Court of the Rep. of 
Indonesia

22 Rubiyo
The Constitutional Court of the Rep. of 
Indonesia

23 Dr. Wiryanto, S.H., M.Hum.       
The Constitutional Court of the Rep. of 
Indonesia

24 Drs. Mulyono
The Constitutional Court of the Rep. of 
Indonesia

25 Pawit Haryanto, S.H., M.M.               
The Constitutional Court of the Rep. of 
Indonesia

26 Budi Achmad Djohari, Ak.
The Constitutional Court of the Rep. of 
Indonesia

27 Kurniasih Panti Rahayu, S.E., M.A.
The Constitutional Court of the Rep. of 
Indonesia

28 Heru Setiawan, S.E., M.Si.            
The Constitutional Court of the Rep. of 
Indonesia

29 Alboin Pasaribu
The Constitutional Court of the Rep. of 
Indonesia

30 Nallom Kurniawan
The Constitutional Court of the Rep. of 
Indonesia

31 Luthfi Widagdo
The Constitutional Court of the Rep. of 
Indonesia

32 Rima Yuwana
The Constitutional Court of the Rep. of 
Indonesia
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33 Oly Viana Agustine
The Constitutional Court of the Rep. of 
Indonesia

34 Saiful Anwar
The Constitutional Court of the Rep. of 
Indonesia

35 Hani Adhani
The Constitutional Court of the Rep. of 
Indonesia

36 Ery Satria Pamungkas
The Constitutional Court of the Rep. of 
Indonesia

37 Yunita Ramadhani
The Constitutional Court of the Rep. of 
Indonesia

38 Wilma Silalahi
The Constitutional Court of the Rep. of 
Indonesia

39 Ria Indriani
The Constitutional Court of the Rep. of 
Indonesia

40 Syukri Asyari
The Constitutional Court of the Rep. of 
Indonesia

41 Edy Subianto 
The Constitutional Court of the Rep. of 
Indonesia

42 Cholidin Nasir
The Constitutional Court of the Rep. of 
Indonesia

43 Oly Viana Agustine 
The Constitutional Court of the Rep. of 
Indonesia

44 Nurlidya Stephanny Hikmah
The Constitutional Court of the Rep. of 
Indonesia

45 Fransisca 
The Constitutional Court of the Rep. of 
Indonesia

46 Siska Yosephin Sirait
The Constitutional Court of the Rep. of 
Indonesia

47 Sharfina Sabila
The Constitutional Court of the Rep. of 
Indonesia

48 Mery Christian Putri
The Constitutional Court of the Rep. of 
Indonesia

49 Jefri Porkonanta Tarigan
The Constitutional Court of the Rep. of 
Indonesia

50 Muchtar Hadi Saputra
The Constitutional Court of the Rep. of 
Indonesia
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51 Hasri Puspita Ainun
The Constitutional Court of the Rep. of 
Indonesia

52 Haifa Arief Lubis
The Constitutional Court of the Rep. of 
Indonesia

53 Andi Hakim
The Constitutional Court of the Rep. of 
Indonesia






